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STATEMENT OF IDENTIFICATION AND INTEREST 

 Amicus curiae Guarini Center on Environmental, Energy and Land Use Law 

at New York University School of Law (“Guarini Center”) respectfully submits this 

brief in support of Defendant-Appellee City of New York and for affirmance of the 

District Court’s decision in this action.1 All parties have consented to the Guarini 

Center’s filing of this brief. 

 Through research, writing, and education, the Guarini Center endeavors to 

advance state and local government efforts to develop and implement innovative 

energy and environmental policies for a sustainable and equitable economy. The 

Guarini Center’s work has focused, inter alia, on policies for decarbonizing 

buildings, including studying whether New York City should adopt a carbon trading 

program for buildings pursuant to Local Law 97 of 2019, its landmark climate law 

capping building emissions. 

 The Guarini Center is interested in ensuring that the Court properly defines 

the scope of preemption under 42 U.S.C. § 6297(c),2 since the Energy Policy and 

 
1 This brief does not purport to represent the views, if any, of New York University 
or New York University School of Law. Furthermore, per Fed. R. App. P. 
29(a)(4)(E), no party’s counsel authored this brief either in whole or in part, and no 
person contributed money intended to fund this brief’s preparation or submission. 
2 Unless otherwise indicated, all further statutory references in this brief are to Title 
42, United States Code, and to the current edition of the same. 
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Conservation Act (“EPCA”) plays an important role in shaping states’ and localities’ 

initiatives to reduce buildings’ energy-related impacts. The Guarini Center’s 

scholars have analyzed EPCA’s text and related case law as part of research 

supporting localities’ authority to advance their residents’ environmental interests. 

See Katrina M. Wyman & Danielle Spiegel-Feld, The Urban Environmental 

Renaissance, 108 Cal. L. Rev. 305 (2020); Nathaniel R. Mattison, Beyond Gas Bans: 

Alternative Pathways to Reduce Building Emissions in Light of State Preemption 

Laws, Guarini Center Policy Paper (2022), 

https://guarinicenter.org/document/beyond-gas-bans/. In addition, the Guarini 

Center previously participated as amicus curiae in California Restaurant 

Association v. City of Berkeley, 89 F.4th 1094 (9th Cir. 2024), which concerned 

claims that Berkeley, California’s ordinance restricting the installation of fuel gas 

piping in newly constructed buildings was preempted by EPCA. See Brief of the 

Guarini Center on Environmental, Energy and Land Use Law at New York 

University School of Law as Amicus Curiae in Support of Defendant-Appellee’s 

Petition For Rehearing En Banc, Cal. Rest. Ass’n v. City of Berkeley, 89 F.4th 1094 

(9th Cir. 2024) (No. 21-16278), ECF. No. 110. Based on its academic research and 

prior briefing as amicus curiae, the Guarini Center has concluded that Congress 

intended section 6297(c) to affect only a limited set of sub-national policies, and that 

New York City’s Local Law 154 of 2021 (“LL154”) is not among them. 
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INTRODUCTION AND SUMMARY OF ARGUMENT 

Plaintiff-Appellants argue that, notwithstanding the specific language used by 

Congress in EPCA and the precedents that bind this Court, LL154—a regulation of 

new buildings’ emissions—is a preempted local regulation “concerning … energy 

use.” As amply documented by Defendant-Appellee, the District Court properly 

rejected Plaintiff-Appellants’ position. See generally Def.-Appellee’s Br. 13–48. 

Simply put, EPCA’s text, structure, and history all demonstrate that Plaintiff-

Appellants’ reading of the statute is unfounded, and that LL154—as a regulation of 

new buildings’ on-site emissions—does not “concern[] … energy use,” § 6297(c), 

thus placing it outside EPCA’s zone of preemption.  

 The Guarini Center writes separately to explain several additional reasons 

why this Court should reject Plaintiff-Appellants’ arguments and affirm the decision 

of the District Court.  

 First, the text and structure of EPCA show that it creates only certain limited 

rights for manufacturers. These rights are focused on ensuring that manufacturers 

are not subject to multiple energy efficiency-focused regulations affecting either the 

design of EPCA-covered products or how manufacturers disclose products’ energy 

impacts to consumers. Manufacturers’ rights under EPCA do not include any right 

to expect the ongoing or universal availability of fossil fuels, nor an unlimited 

guarantee that EPCA-covered, fossil fuel-consuming appliances may be installed 
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everywhere and forever. EPCA thus does not limit states’ and local governments’ 

ability to enforce restrictions on covered product purchasers that affect where fossil 

fuel-consuming covered products may be installed for reasons unrelated to those 

appliances’ efficiency—such as in furtherance of local pollution abatement goals (as 

LL154 does).  

 Second, the Court should consider case law under the National Manufactured 

Housing Construction and Safety Standards Act, §§ 5401 et seq. (“NMHCSSA”), as 

a model for how to interpret the scope of EPCA preemption and states’ and local 

governments’ retained policymaking authority. NMHCSSA, like EPCA, contains an 

express preemption provision that grants manufactured home producers a limited right 

to make their products according to one set of federally-determined production 

standards. Courts have found, however, that this right does not preclude local 

governments from limiting whether or where manufactured homes may be installed 

for reasons unrelated to those homes’ construction and safety qualities. This analogous 

case law further supports the conclusion that LL154 is not preempted. 

 Accordingly, the Court should deny Plaintiffs-Appellants’ appeal in this case 

as a matter of law and affirm the decision of the District Court. 
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ARGUMENT 

I. EPCA Preempts Only State and Local Laws Interfering With 
Manufacturers’ Statutory Design, Production, And Marketing 
Obligations 

A. EPCA Grants Manufacturers Limited Rights Related To 
Their Statutory Duties—But Does Not Guarantee Their 
Exemption From State or Local Laws Unrelated To Those 
Duties 

 EPCA is intended to reduce the society-wide energy burdens caused by 

“covered products,”3 and thus focuses both on how those products are designed to 

transform energy into useful outputs and on how purchasers are informed about 

products’ energy impacts. See generally §§ 6291–6297, 6302.4 As amended, EPCA 

imposes an extensive set of duties on the Department of Energy (“DOE”) in order to 

ensure that covered products achieve minimum energy performance levels—which 

the statute terms “energy conservation standards”5—and that DOE increases these 

minimums through time (as appropriate). See generally §§ 6293, 6295. 

 
3 “Covered products” are “consumer products of a type” subject to EPCA regulation. 
§ 6291(2). 
4 EPCA’s provisions regulating commercial and industrial equipment largely track 
those pertaining to consumer products. See generally §§ 6311–17. Therefore, 
consistent with the approach of the District Court and the parties in this case, the 
remainder of this brief will refer only to EPCA’s provisions regulating covered 
consumer products. 
5 An “energy conservation standard” usually is “a performance standard which 
prescribes a minimum level of energy efficiency or a maximum quantity of energy use 
… determined in accordance with test procedures prescribed under section 6293” of 
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EPCA’s regulatory scheme also imposes a number of duties on manufacturers, 

both to ensure that they design covered products to meet applicable energy 

conservation standards and that they clearly inform consumers about the energy 

effects of consumers’ covered product purchases. Under EPCA, manufacturers 

generally are permitted to distribute only covered products that are at least as 

efficient as DOE-set energy conservation standards. § 6302(a)(5). Manufacturers 

also are required to supply relevant data to DOE that assists with energy conservation 

standards’ development and enforcement. §§ 6296(b), (d). With respect to product 

marketing, EPCA requires manufacturers to label products with disclosures 

concerning covered products’ estimated annual operating costs, and it provides that 

these disclosures must be based on DOE’s covered product testing results. §§ 

6294(c)(1), 6296(a). In addition, EPCA forbids manufacturers from making written 

representations or statements in broadcast advertising “with respect to the energy 

use or efficiency … of a covered product … or the cost of energy consumed by such 

product, unless such product has been tested in accordance with [the applicable] test 

procedure and such representation fairly discloses the results of such testing.” § 

6293(c)(1). 

 
the act. § 6291(6)(A) (emphasis added). For certain consumer products, DOE instead 
may prescribe a design standard instead of a performance standard. § 6291(6)(B). 
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 When imposing the foregoing duties on manufacturers, Congress recognized 

the need to simplify manufacturers’ energy efficiency-related compliance 

obligations in certain respects. Thus, for example, EPCA provides that “[a] 

manufacturer shall not be required to apply new standards to a product with respect 

to which other new standards have been required during the prior 6-year period.” § 

6295(m)(4)(B). This grants manufacturers some relief from the need to increase the 

energy performance of their products over relatively short time intervals, thereby 

avoiding some—but not all—of the challenges that might be associated with updates 

to energy conservation standards.6 Congress similarly provided targeted 

accommodations for manufacturers against some of the potential downstream effects 

of DOE’s energy conservation standards setting process. In particular, DOE “may 

not prescribe an amended … standard” when interested parties clearly establish “that 

the standard is likely to result in the unavailability … in any covered product type 

… of performance characteristics … that are substantially the same as those 

 
6 Among other things, manufacturers are not entitled to a modification of DOE’s 
timeline for setting new standards where components of a product themselves are 
covered products at different points in their regulatory cycle. Energy Conservation 
Program: Energy Conservation Standards for Consumer Furnaces, 88 Fed. Reg. 
87,502, 87,516–17 (Dec. 18, 2023) (stating that “[t]he 6-year period applies to 
covered products individually, and ECPA does not provide exceptions to the review 
requirements when related products or components have overlapping review 
timeframes” (emphasis added)). 
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generally available … at the time of” DOE’s rulemaking. § 6295(o)(4) (emphasis 

added). 

 Alongside the foregoing duties and rights with respect to DOE, Congress 

included several preemption clauses pertaining to state and local government 

regulations that might interfere with manufacturers’ obligations under EPCA. See 

generally § 6297; see also S. Rep. No. 100-6, at 2, 4, 9 (1987), H.R. Rep. No. 100-

11, at 23–24 (1987). These provisions closely track the structure of DOE’s and 

manufacturers’ duties. Compare § 6297(a) with §§ 6293–6294; and compare §§ 

6297(b)–(c) with § 6295. Overall, the preemption provisions ensure a high degree of 

national conformity to EPCA’s requirements for covered products’ design and 

marketing. 

 However, EPCA’s preemption provisions do not convey any promise that 

manufacturers will be exempt from all state and local laws that might affect their 

products, including laws affecting where or when their products may be installed for 

reasons other than efficiency. See S. Rep. No. 100-6, at 4, 9–11; H.R. Rep. No. 100-

11 at 23–24, 37–40. No clause of section 6297 explicitly shields manufacturers, for 

instance, from the traditional police powers of state and local governments to address 

the health, environmental, and safety concerns that may be associated with covered 

products’ use, including health, environmental, and safety issues a state’s or city’s 

residents face due to the localized burning of fossil fuels in buildings. See generally 
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§§ 6297(a)–(f). EPCA’s substantive provisions dictating manufacturers’ obligations 

regarding covered products’ design and marketing similarly are silent as to other 

kinds of legal obligations that manufacturers might face, such as duties to prevent or 

abate water pollution or air pollution that might arise from covered products’ 

production and distribution, or from covered products’ use by end-users. See 

generally §§ 6293–6296, 6302.7  

 Viewed in their full context, it is apparent that EPCA’s preemption provisions 

provide targeted protections for certain manufacturer interests that correspond to 

manufacturers’ federal duties: namely, those with respect to the levels of energy 

 
7 For instance, the provision concerning DOE’s inability to set energy conservation 
standards that are “likely to result in the unavailability … of performance 
characteristics …,” § 6295(o)(4), reflects only that manufacturers are protected from 
having performance characteristics and features of their products become 
“unavailable” due to the energy efficiency regulations DOE sets, upon a proper 
evidentiary showing of “substantial” effects. This provision, being tied specifically 
to appliance energy efficiency regulations, has nothing to say about other types of 
regulations that pertain to other subject matter—such as local air quality or climate 
change—and how those regulations may change what product features may be 
available. Those non-appliance efficiency regulations neither are matters within 
DOE’s ability to review, nor are they potentially of concern to DOE under EPCA’s 
statutory scheme. DOE’s inability to waive state and local appliance efficiency 
regulations “likely to result in the unavailability in the State of any covered product 
type … of performance characteristics …,” § 6297(d)(4), simply mirrors the 
foregoing, limited restriction of DOE’s authority as to its own standards setting. H.R. 
Rep. No. 100-11, at 25 (“This final criterion is identical to the criterion for the 
establishment of a Federal standard set forth in new [§ 6295(o)(4)] … except that 
the examination under [§ 6297(d)(4)] is limited to the effect in the State rather than 
on a national basis.”). 
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performance to which covered products are designed, and with respect to how 

energy efficiency information is disclosed to consumers. Put simply, for each federal 

duty, manufacturers have a “right” not to be subject to a sub-national duty that affects 

the efficiency levels to which products are designed, or that affects what 

manufacturers must disclose to end-users about products’ efficiency. See Air 

Conditioning & Refrigeration Inst. v. Energy Res. Conservation & Dev. Comm’n, 

410 F.3d 492, 500–03 (9th Cir. 2005); cf. Murphy v. NCAA, 584 U.S. 453, 477–79 

(2018) (Alito, J.) (discussing federal preemption cases, and stating that “if we look 

beyond the phrasing employed in the Airline Deregulation Act’s preemption 

provision, [for example,] it is clear that this provision operates just like any other 

federal law with preemptive effect. It confers on private entities … a federal right to 

engage in certain conduct subject only to certain (federal) constraints” (emphasis 

added)). 

 Thus, for example, a state or local government plainly cannot set efficiency 

standards that apply to room air conditioners and require manufacturers of those 

devices to achieve higher energy efficiency ratios than applicable federal standards. 

See §§ 6295(c), 6297(c). As a logical corollary to these rights, EPCA also limits 

states’ and local governments’ ability to require purchasers to choose only product 

units that are more efficient than federal standards, or to install only such more 

efficient units in new construction. See §§ 6297(c)(1), (3); see also Bldg. Indus. 
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Ass’n of Washington v. Washington State Bldg. Code Council, 683 F.3d 1144, 1151–

52 (9th Cir. 2012). These purchaser protections logically relate to manufacturers’ 

“right” (absent an exception) not to be compelled by a state or local government to 

distribute only versions of their products that are designed to be more efficient than 

is required by the energy conservation standards set under section 6295. 

 As prior appellate case law makes clear, however, section 6297 does not 

preempt regulations that do not implicate (either directly or indirectly) 

manufacturers’ specific EPCA rights and obligations—thus establishing a clear 

boundary between regulations that are preempted and those that are not. For 

example, in Air Conditioning & Refrigeration Institute v. Energy Resources 

Conservation & Development Commission, the Ninth Circuit held that section 

6297(a) did not preempt California from, inter alia, requiring that manufacturers 

label their products with their names and products’ model numbers and dates of 

manufacture. Air Conditioning & Refrigeration Inst., 410 F.3d at 500–02. The Ninth 

Circuit reasoned that California’s regulations did not address product label 

disclosures of “any measure of energy consumption,” which are the actual subject of 

manufacturers’ duties under section 6294. Id. at 501–02. The Ninth Circuit further 

concluded that Congress’s use of the phrase “with respect to” in section 6297(a) did 

not cause California’s requirements to be preempted: looking to case law 

interpreting the phrase “relates to,” the court found that the “relation between placing 
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a manufacturer’s name, the model name, and the date of manufacture on an appliance 

and measures of energy consumption, as defined in EPCA, is indirect, remote, and 

tenuous,” and therefore not preempted. Id. at 502. 

 Building Industry Association of Washington, noted above, also reflects these 

principles. The Washington State building energy code at issue in that case was 

acknowledged to be a regulation “concern[ing] the energy efficiency or energy use 

of EPCA covered products,” since “[s]everal options under [the Washington code] 

call for higher efficiency covered products.” Bldg. Indus. Ass’n of Washington, 683 

F.3d at 1150. Using the specific rubric Congress prescribed for analyzing building 

codes for new construction, however, the Ninth Circuit explained that the code still 

was not preempted because homebuilders (as the purchasers of covered appliances) 

had other options within its framework that did not depend on using higher 

efficiency covered products. Specifically, the code’s “allowing less expensive, more 

efficient options [as a method of compliance] does not require builders to use more 

efficient products within the meaning of” EPCA. Id. at 1151 (emphasis added); see 

also id. at 1151–52 (explaining that “market costs” are not an “effective” 

requirement, unlike a code provision that imposed an actual “penalty for not using 

higher efficiency products”). There thus was no invasion of homebuilders’ interest 

under EPCA (as corollary rights-holders) of being able to purchase and install 

equipment not exceeding federal efficiency requirements. 
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 California Restaurant Ass’n v. City of Berkeley, 89 F.4th 1094 (9th Cir. 2024) 

is the only appellate opinion that does not adhere to the foregoing understanding of 

EPCA’s preemptive scope. There are, however, serious reasons to doubt the 

soundness of the panel’s holding in that case. First, as detailed in the dissent from 

the circuit’s denial of rehearing en banc, the panel assigned “key terms … colloquial 

meanings instead of the technical meanings required by established canons of 

statutory interpretation,” id. at 1120 (Friedland, J., dissenting from denial of 

rehearing en banc), thus evidently altering the meaning of a “narrow preemption 

provision,” id. at 1126 (Friedland, J.). In addition, the panel appears to have 

assumed, without a clear evidentiary foundation, that Berkeley’s ordinance 

restricting gas piping was a “building code,” but then did not apply the specific test 

provided by Congress for determining whether a building code is preempted by 

EPCA. See id. at 1098, 1101–04. And finally, the panel departed from the Ninth 

Circuit’s own precedents examining EPCA preemption—which support a view of 

manufacturer rights and the statute’s preemptive effect tailored to Congress’s clear 

policy purposes—without any substantial explanation or justification for the 

divergence. Compare generally id. at 1100–07, with Air Conditioning & 

Refrigeration Inst., 410 F.3d at 497–505, and with Bldg. Indus. Ass’n of Washington, 

683 F.3d at 1145–49, 1151–53. Given these apparent errors, the Ninth Circuit 
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panel’s reasoning and holding in California Restaurant Association should not be 

credited by this Court. 

B. The District Court’s Opinion Is Consistent With Congress’s 
Scheme Of Manufacturer Rights And Duties Under EPCA, 
While Plaintiff-Appellants’ Arguments Are Not  

 As discussed in detail above, EPCA’s preemption provisions provide targeted 

protection for a discrete set of manufacturer interests with respect to covered 

products. The decision of the District Court in this matter is consistent with the 

structure of rights and duties under EPCA that is apparent on the face of the statutory 

text. The District Court, in determining the meaning of “energy use,” paid due 

attention to how that word functions throughout the statute, and explicitly traced 

some of the duties to which manufacturers actually are subject. See J.A. 89–90 

(noting manufacturers’ duties to distribute only covered products adhering to 

applicable energy conservation standards, to submit energy use data to DOE “to 

demonstrate their compliance” with applicable standards, and to put energy use data 

generated through EPCA-prescribed testing procedures on EPCA-standardized 

labels before distributing covered products). Moreover, the District Court properly 

considered the nature and scope of manufacturer duties and rights as part of its 

analysis of section 6297(c)’s use of the term “concerning.” See J.A. 92–94 (finding, 

inter alia, that LL154 has no “significant impact” on manufacturers’ apparent right 

to be “subject to a single, nationally uniform set of energy conservation standards” 
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for covered products). Therefore, the District Court appropriately concluded that 

LL154 is not preempted by EPCA. 

Plaintiff-Appellants’ arguments in this case, by contrast, seem to rely on an 

unfounded expansion of section 6297(c) to protect a manufacturer interest in the 

ready availability of particular fuel sources (and thus a corollary interest, on the part 

of covered appliance purchasers, in particular fuels’ availability). See Pl.-

Appellants’ Br. 47.8 Yet EPCA contains no evidence of a manufacturer or purchaser 

interest in fossil fuels’ ubiquitous or permanent availability, nor a manufacturer or 

purchaser expectation that the local availability and useability of covered products 

never will be diminished by state or local regulations unrelated to products’ 

particular levels of energy efficiency. And the various pieces of textual, structural, 

and historical evidence that Plaintiff-Appellants claim support their view, see Pl.-

Appellants’ Br. 37–46, do no such thing. 

 To begin with, Congress’s declared purposes for EPCA do not support a 

manufacturer or purchaser interest in fossil fuels’ continued availability for use by 

covered products. Instead, Congress’s statement of purpose generally favors reduced 

 
8 Plaintiff-Appellants vaguely state that they brought suit “to vindicate the federal 
right created by Congress’s choice,” Pl.-Appellants’ Br. 2, without explicitly stating 
what that right is. Based on their statement that LL154’s “‘practical effect’ is to 
categorically prohibit covered gas appliances’ energy use,” id. at 47, it appears to be 
a purchaser right to access and utilize fossil fuels (which would be the logical 
corollary for manufacturers’ having a right to have fossil fuels available for use). 
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energy consumption. See generally § 6201. Moreover, section 6295 (the most 

pertinent substantive provision for defining manufacturer rights in this case) does 

not imply a manufacturer interest in fossil fuels’ further availability either, regardless 

of other circumstances. Section 6295 simply sets initial energy conservation 

standards for a range of covered products and provides a process for those standards’ 

upward amendment. See generally § 6295. Like other EPCA provisions, section 

6295—in conjunction with section 6297(c)—only assures manufacturers that their 

appliances need only be designed to achieve DOE’s energy conservation standards; 

it provides no guarantee, though, that those appliances must or will be used in any 

particular place, or that their “availability” will not change for reasons unrelated to 

their energy efficiency.   

 Plaintiffs aver that “EPCA is a sweeping national energy policy,” Pl.-

Appellants’ Br. 41, and that Congress “did not want a ‘patchwork’ of regulations 

under which appliances would be legal in some places but not others,” id. at 43. Yet 

the legislative history on which they rely to make this claim demonstrates that 

Congress’s only references to a “patchwork” in connection with EPCA-covered 

appliances were to the “patchwork” of state appliance energy efficiency standards 

that had emerged in the wake of DOE’s failure (under the 1978 version of EPCA) to 

set nationally applicable standards for covered products and its related policy of 

waiving preemption of state appliance energy efficiency standards. S. Rep. No. 100-
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6, at 4, 12; H.R. Rep. No. 100-11, at 24, 31. This is a significantly narrower field of 

inter-state differences than a patchwork of energy policies, writ large, might be. And 

Congress’s same statements do not betray any desire but to resolve these differences 

among state appliance efficiency standards. See generally id. 

 At the time EPCA’s current preemption provision was enacted, Congress also 

made no statements generally reflecting a policy against any changes in different 

fuels’ availability among jurisdictions, much less within jurisdictions. See generally 

S. Rep. No. 100-6; H.R. Rep. No. 100-11. Congress’s statements regarding small 

natural gas-fired furnaces, S. Rep. 100-6 at 5–6, 8–9, H.R. Rep. No. 100-11 at 35, 

are not evidence of a larger policy preference for locking in the relative market 

positions of fossil fuel- and electricity-powered appliances, despite what Plaintiff-

Appellants appear to imply. See Pl.-Appellants’ Br. 42. In reality, Congress’s 

statements about small natural gas furnaces relate only to one factor that was used 

in the initial rulemaking for a single appliance type’s energy conservation 

standard—and that factor has since ceased to apply in subsequent rulemakings. See 

Energy Conservation Program: Energy Conservation Standards for Consumer 

Furnaces, 88 Fed. Reg. 87,502, 87,590–92 (Dec. 18, 2023) (reviewing statutory 

language and related legislative history of § 6295(f)(1)(B) (the initial small gas 

furnace rule) in response to comments on rulemaking for certain other gas furnaces). 

Indeed, the legislative history reflects that the analysis Congress required DOE to 
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undertake concerning potential switching between small natural gas furnaces and 

electric resistance heating was not a policy against heating electrification, generally: 

Congress was not concerned about potential switching between natural gas furnaces 

and heat pumps, a different electric heating technology. See H.R. Rep. No. 100-11, 

at 35; see also 88 Fed. Reg. 87,502, at 87,591.  

 Moreover, contrary to Plaintiff-Appellants’ assertions, the section 6297(f)(3) 

test for excepting certain “building codes for new construction” from preemption 

does not somehow “doom the district court’s reading,” Pl.-Appellants’ Br. 36. As an 

initial matter, the relevance of the section 6297(f)(3) test to the case at hand is 

unclear. Plaintiff-Appellants did not argue below, J.A. 33–36, nor do they argue 

here, that LL154 is a building code for new construction; if LL154 is such a legal 

instrument, it then is puzzling why Plaintiff-Appellants have not attempted to 

analyze LL154 according to section 6297(f)(3), the specific rubric Congress has 

provided for analyzing the preemption of building codes for new construction.9 

 
9 It seems unlikely, however, that LL154—although a regulation pertaining to newly 
constructed buildings—could qualify as a “building code for new construction.” 
EPCA itself does not define the phrase, but the definition of “building code” 
elsewhere in the U.S. Code suggests that a “building code for new construction” 
encompasses far more than a regulation affecting only one aspect of a new buildings’ 
design and operation, as do common understandings of the term “building code.” § 
6832(3) (“The term ‘building code’ means a legal instrument which is in effect in a 
State or unit of general purpose local government, the provisions of which must be 
adhered to if a building is to be considered to be in conformance with law and 
suitable for occupancy and use.”); see also, e.g., Linda R. Rowan et al., Cong. 
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More substantively, though, the text of section 6297(f)(3) simply does not convey 

either explicitly or implicitly a broad right to access fossil fuels and covered products 

without any potential diminishment by state or local regulation. Instead, the various 

parts of the section 6297(f)(3) test focus on the proper measurement and crediting of 

energy efficiency at both building and appliance levels, and ensuring that neither 

code provisions directly pertaining to covered products nor code provisions 

pertaining, e.g., to building shell characteristics effectively act as requirements for 

the covered products to be designed to attain levels of efficiency higher than 

applicable federal standards in order to be installed. See §§ 6297(f)(3)(A)–(G). Only 

if there is such an effective requirement are manufacturers’ and purchasers’ narrow 

EPCA interests actually invaded by a building code for new construction, thus 

warranting preemption. See Bldg. Indus. Ass’n of Washington, 683 F.3d at 1151–55. 

Section 6297(f)(3)’s repeated use of the phrase “energy efficiency” underscores the 

limited scope of its inquiry, and the discrete set of concerns it was meant to address.10 

 
Research Serv., R47665, Building Codes, Standards, and Regulations: Frequently 
Asked Questions 2 (2025), https://www.congress.gov/crs-product/R47665 (“A 
building code is a set of regulations governing the design, construction, alteration, 
and maintenance of structures and equipment.”). 
10 The limited scope of the building code test is further reflected in and explained by 
EPCA’s legislative history. Both the House and Senate committee reports 
concerning the 1987 EPCA amendments attest to the fact that building energy codes 
were one of the ways states actually set appliance-specific energy efficiency 
standards in the era when DOE’s “no standards” efficiency standards prevailed, 
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 In short, EPCA’s text, structure, and history do not suggest that the statute 

offers any protection to covered product manufacturers from state or local 

regulations that are not premised upon and intended to affect to the energy 

performance levels to which their products are designed, even if those non-efficiency 

regulations may alter the local markets for their products. If manufacturers do not 

have such protection, neither do Plaintiff-Appellants, as putative holders of corollary 

rights. 

II. Analogous Preemption Decisions Under The National Manufactured 
Housing Construction And Safety Standards Act Support A Narrow 
View Of EPCA Preemption 

 Plaintiff-Appellants insist, in cursory fashion, that precedents interpreting 

express preemption provisions in other statutory schemes support their arguments 

about the possible scope of the term “concerning.” Pl.-Appellants’ Br. 26–27, 49–

52. But the few precedents they cite are not on point. Engine Mfrs. Ass’n v. S. Coast 

Air Quality Mgmt. Dist., 541 U.S. 246 (2004), for example, involved the overlap of 

federal emissions standards for new motor vehicles with a California air district’s 

 
especially for space and water heating equipment and space cooling equipment. S. 
Rep. No. 100-6, at 10; H.R. Rep. No. 100-11, at 25–26, 27. The committee reports 
additionally show that Congress specifically intended the (B) prong of the section 
6297(f)(3) building code test to confirm that states could continue their existing 
practice of setting appliance efficiency standards via building code provisions, while 
clarifying that those standards (to the extent that they were mandatory) could not be 
higher than applicable federal ones. S. Rep. No. 100-6, at 10–11; H.R. Rep. No. 100-
11, at 25–26, 39. 
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requirements on vehicle fleets that were explicitly tied to new fleet vehicles’ 

emissions. Similarly, as the District Court explained below, in Metro. Taxicab Bd. 

of Trade v. City of New York, 615 F.3d 152 (2d Cir. 2010), this Court established 

that fuel hybridity in a local regulation was just a proxy for requiring higher fuel 

economy in the local taxi fleet, where fuel economy generally is supposed to be the 

subject of federal regulation alone. J.A. 94.  

 For more apt analogies to the circumstances of this case, the Court should 

consider case law interpreting the scope of preemption under the National 

Manufactured Housing Construction and Safety Standards Act, §§ 5401 et seq. 

(“NMHCSSA”), a statutory scheme that similarly creates uniform standards for a 

certain class of fungible consumer products. Congress passed NMHCSSA in 1974, 

see National Mobile Home Construction and Safety Standards Act of 1974, Pub. L. 

No. 93-383, tit. VI, 88 Stat. 700 (1974), and has amended the law several times in 

the intervening years. Congress’s stated purposes for the act include “protect[ing] 

the quality, durability, safety, and affordability of manufactured homes,” 

“facilitate[ing] the availability of affordable manufactured homes and … 

increase[ing] homeownership for all Americans,” and “ensur[ing] uniform and 

effective enforcement of Federal construction and safety standards for manufactured 
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homes.” §§ 5401(b)(1), (2), (7).11 To that end, Congress has directed the Department 

of Housing and Urban Development to develop uniform national standards 

(including “energy conservation standards”) for manufactured home construction 

through a consensus committee process that includes both manufactured home 

producers and representatives of consumer interests. §§ 5403(a), (g). The 

construction standards are supposed to “meet high standards of protection consistent 

with the purposes of” NMHCSSA. § 5403(a)(1)(A)(ii). 

Furthermore, the statute since its inception has included an express 

preemption provision addressed at certain local and state regulations pertaining to 

manufactured homes. The language of this provision bears a strong resemblance the 

language Congress has employed in EPCA. See § 6297(c). As amended, the 

paragraph provides that:  

Whenever a Federal manufactured home construction and safety 

standard established under this chapter is in effect, no State or 

political subdivision of a State shall have any authority either to 

establish, or to continue in effect, with respect to any 

manufactured home covered, any standard regarding the 

 
11 A “manufactured home” is “a structure, transportable in one or more sections, … 
which is built on a permanent chassis and designed to be used as a dwelling with or 
without a permanent foundation when connected to the required utilities ….” § 
5402(6). 
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construction or safety applicable to the same aspect of 

performance of such manufactured home which is not identical 

to the Federal manufactured home construction and safety 

standard. Federal preemption under this subsection shall be 

broadly and liberally construed . . . . 

§ 5403(d) (emphasis added).12 Like EPCA’s preemption provision as to covered 

appliance manufacturers, NMHCSSA thus essentially grants manufactured home 

producers a right not to be subject to competing sub-national standards affecting how 

manufactured homes are designed and produced. Also like EPCA, courts have found 

that the scope of preemption reaches indirect construction and safety standards that 

operate through restrictions on manufactured home purchasers. For example, a 

 
12 The relevant preemption provision of EPCA, now codified at section 6297(c), used 
the phrase “with respect to” prior to 1987. § 6297(a)(2) (1982) (“This part supersedes 
any State regulation insofar as such State regulation may now or hereafter provide 
for any energy efficiency standard or other requirement with respect to energy 
efficiency or energy use of a covered product ….” (emphasis added)). Both the 
Senate and House reports concerning the 1987 EPCA amendments state that the 
general meaning of the pre-1987 statutory language was intended to be carried 
forward, although Congress was changing the precise wording. S. Rep. No. 100-6, 
at 9 (“New section 327(c) states that on the effective date for each Federal energy 
conservation standard, that standard preempts State regulation, as provided under 
current law.”); H.R. Rep. No. 100-11, at 23–24 (“In overall form, the section follows 
substantially the preemption requirements in current EPCA. … It also continues the 
basic concept of preempting State energy efficiency standards and allowing waivers 
of preemption under certain circumstances.”); id. at 37 (“New Section 327(c) states 
that on the effective date for each Federal energy conservation standard, that 
standard supersedes any State regulation, as provided under current EPCA.”). 
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locality cannot compel residents to install only manufactured homes exceeding 

federal standards. See Scurlock v. City of Lynn Haven, 858 F.2d 1521, 1524–25 (11th 

Cir. 1988) (holding NMHCSSA preempted zoning ordinance requiring mobile 

homes to meet construction standards different from federal ones to be installed, 

since ordinance effectively conditioned mobile homes’ location on compliance with 

local standards). 

 NMHCSSA’s preemptive reach, however, is not unlimited, just as EPCA’s is 

not. Even if a city may not use its zoning authority to set different standards for 

manufactured homes’ construction, the same city may use zoning to limit 

manufactured homes to particular lots, or may refuse to permit manufactured homes 

at all, without being preempted. See id. at 1525 (“Undoubtedly [the city] could limit 

Zone R-AA to conventionally-built residences and exclude mobile homes.”); 

accord. Texas Manufactured Housing Ass’n, Inc. v. City of Nederland, 101 F.3d 

1095, 1100 (5th Cir. 1996). NMHCSSA’s preemption rule furthermore allows local 

laws limiting manufactured home installation based on units’ age, Schanzenbach v. 

Town of Opal, 706 F.3d 1269, 1272–76 (10th Cir. 2013) (upholding ordinance 

forbidding installation of homes manufactured more than 10 years before permit 

application), and units’ roof pitch, Georgia Manufactured Housing Ass’n, Inc. v. 

Spalding Cnty., 148 F.3d 1304, 1308–11 (11th Cir. 1998) (upholding ordinance 

requiring 4:12 roof pitch for manufactured homes to be installed), since such 
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ordinances do not compel manufacturers to depart from federal safety standards, 

even indirectly. In short, where no federal “right” under NMHCSSA is implicated, 

a state or locality can exercise its traditional police powers in ways that limit 

purchasers’ access to or use of manufactured homes, such as by directing purchaser 

choices among NMHCSSA-compliant homes, or by forbidding them outright.13  

 EPCA’s text, structure, and history all demonstrate that this Court should 

come to a similar conclusion in this matter as courts have done in cases under 

NMHCSSA. LL154’s regulation of new buildings’ emissions does not “concern[] 

… energy use,” just as aesthetically-driven roof pitch restrictions in a local zoning 

ordinance are not standards “with respect to” the safety qualities of manufactured 

home construction. At bottom, section 6297(c) does not forbid a local government 

like New York City from cabining its residents’ choices among EPCA-compliant 

 
13 Congress added the “liberal construction” language of section 5403(d) by statutory 
amendment in 2000. See American Homeownership and Economic Opportunity Act 
of 2000, Pub. L. No. 106–569, § 604(2), 114 Stat. 2944 (2000). However, appellate 
courts in cases decided after this amendment appear to have viewed cases decided 
prior to it as continuing to be apt precedent in understanding the boundary between 
federal authority and local or state authority with respect to manufactured housing. 
See Schanzenbach, 706 F.3d at 1274–76; see also Lauderbaugh v. Hopewell Twp., 
319 F.3d 568, 575–78 (3d Cir. 2003) (treating Sculock, Georgia Manufactured 
Housing Ass’n, and Texas Manufactured Housing Ass’n as relevant case law in 
formulating standard for district court to apply on remand, in case concerning local 
zoning ordinance where it was unclear if the ordinance’s effective restriction on the 
installation of some types of manufactured housing was for aesthetic reasons or was 
premised on housing safety standards). 
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covered products (as LL145 effectively does) so long as the law enacting that 

restriction does not compel the installation of appliances exceeding federally-set 

minimum efficiency standards (which LL154 assuredly does not).  

CONCLUSION 

 The text, structure, and history of EPCA—as well as relevant precedents—

demonstrate that section 6297(c) only applies to a narrow set of state and local 

regulations. This preempted set of regulations that does not encompass LL154, 

which simply limits where and when fossil fuel-consuming appliances may be 

installed, due to emissions requirements the law places on newly constructed 

buildings. EPCA does not grant manufacturers any protections from this exercise of 

New York City’s police power. Congress crafted EPCA’s preemption provision to 

address a specific set of potentially overlapping energy efficiency regulations of 

EPCA-covered appliances, and confined its preemptive intent to those circumstances 

only.  

 Therefore, for the reasons explained in this brief, as well as those advanced 

by Defendant-Appellee, the Court should deny Plaintiff-Appellants’ appeal as a 

matter of law and affirm the decision of the District Court. 
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