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Congestion Pricing in the Courts, Part III: Federal vs. 
State Power and the Ongoing Role of NEPA Review
By Christine Billy

I. Congestion Pricing Arrives
Congestion pricing is back in court, and this time the

Metropolitan Transportation Authority is seeking to stave off 
a federal attempt to terminate the program.1 Leading up to 
this moment, Judge Gordon in the District Court of New 
Jersey denied the majority of New Jersey’s National Envi-
ronmental Policy Act claims seeking to halt the program and 
held that the program could move forward.2 The tolls were 
turned on with much public fanfare on Jan. 5, 2025.3 

After over five years of review and delay including exten-
sive litigation,4 the newly unveiled program has generated 
a constant buzz of press coverage and sidewalk chatter. The 
MTA has announced that the program has generated over 
$159 million in revenue in its first three months5 and has led 
to significant reductions in travel times and vehicle conges-
tion in bridges, tunnels and major arteries.6 

But on Feb. 19, 2025, the U.S. Secretary of Transporta-
tion issued a letter to Governor Hochul informing her that 
the Federal Highway Administration was revoking its ap-
proval of the program.7  This then triggered a new lawsuit 
by the MTA challenging that agency’s attempt to quash the 
program.8 The media and social media narratives surround-
ing this latest federal-state clash have taken on a life of their 
own.9  This article will focus on the legal developments and 
the broader policy and legal context in which they arise. 

The case of congestion pricing is generative of many 
complex legal and policy questions, and there is a continu-

ing need for lawyers, legal commentators, and voices from 
multiple disciplines and perspectives to weigh in. Taking a 
narrower focus, this article will discuss the role of the Na-
tional Environmental Policy Act in the latest case brought 
by the MTA, and then explore what is at stake in the pres-
ent moment. Over the next year, New York will demonstrate 
whether the first congestion pricing program in the country 
can be successful or learn what happens when the federal 
government forces state promises to be broken. 

II. Federal Intervention to Halt Congestion
Pricing and the Role of NEPA in Assessing
Changes in Federal Policy

A. The Trump Administration Withdraws Approval
and New York Responds

The Trump administration’s current attempt to halt the
congestion pricing program has centered on withdrawal of 
an approval that was issued in November 2024 under the 
Biden administration.10 

Because some roadways within the Manhattan Central 
Business District (the congestion zone) have been improved 
with federal funding, New York needed approval from the 
Federal Highway Administration in order to toll these roads, 
due to a generalized prohibition on charging tolls on feder-
ally funded highways.11 As a result, New York sought cov-
erage under one of the statutorily authorized exemptions: 
congestion pricing approved under the federal Value Pricing 
Pilot Program.12 This program was established by Congress 
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lot program agreement provides no such mechanism for the 
agency to withdraw its signature.22 The MTA characterizes 
the Federal Highway Administration’s action as ultra vires 
and outside the scope of the agency’s authority under law.23 

In the complaint, the MTA also challenges the agency’s 
rationale for revoking the approval, citing the federal Ad-
ministrative Procedure Act requirement that agency actions 
must have legal authority rooted in federal law and must be 
justified by a reasoned analysis that is not arbitrary and ca-
pricious.24 The MTA argues that the secretary did not meet 
this burden because the letter does not adequately explain 
the agency’s reasoning for rescinding the approval and fails to 
consider alternative approaches.25 

The MTA has raised additional claims rooted in the fact 
that the congestion pricing program is already underway. 
MTA argues that the state now has a reliance interest in the 
original decision and a property interest in the pilot pro-
gram agreement and the authority granted therein to imple-
ment tolls, protected under the Takings Clause of the Fifth 
Amendment.26 

Finally, the MTA notes that the administration did not 
appear to conduct any environmental review before issuing 
the letter.27 The MTA argues that this action seeking to effec-
tively terminate the congestion pricing program triggered the 
National Environmental Policy Act’s requirements to assess 
potential adverse environmental impacts.28 

The case has been assigned to Judge Liman in the South-
ern District of New York, who has heard previous congestion 
pricing cases and who ruled last June that the administra-
tion’s environmental review of the program was sufficient.29 

As of this writing, the federal administration has not yet had 
a chance to formally respond to these legal claims.30 

In conjunction with the MTA’s latest lawsuit, the gover-
nor and the MTA chair have made emphatic public state-
ments to the effect that the Federal Highway Administration 
and the secretary lack the legal authority to withdraw the 
approval, and accordingly that New York is not planning to 
follow the agency’s directives.31 In the governor’s words, “the 
cameras are staying on.”32 

The Trump administration has also sought to convey its 
position through multiple channels. Following Secretary 
Duffy’s letter to the MTA, the executive director of the Fed-
eral Highway Administration wrote a subsequent letter re-
iterating the agency’s position and providing a deadline of 
March 21, 2025 to terminate the program, which was later 
twice extended.33  When the governor did not alter her posi-
tion, Secretary Duffy sent a further letter on April 21, 2025 
directing the New York State Department of Transportation 
“to show cause, no later than May 21, 22025,” why the Fed-

in the 1990s “to demonstrate whether and to what extent 
roadway congestion may be reduced through application of 
congestion pricing strategies, and the magnitude of the im-
pact of such strategies on driver behavior, traffic volumes, 
transit ridership, air quality and availability of funds for 
transportation programs.”13 

After a lengthy and dynamic National Environmental 
Policy Act review process and a six-month interim pause 
to the program from Governor Hochul, the administration 
signed onto an agreement with the state approving opera-
tion of New York’s congestion pricing program under the 
Value Pricing Pilot Program. The agreement authorizes the 
Triborough Bridge and Tunnel Authority (an MTA affiliate) 
to charge tolls, specifies the tolling rates and use of revenues, 
requires the state to conduct audits and report results to the 
Federal Highway Administration, and allows it to retain au-
dit authority.14 

Then in February 2025, shortly after President Trump 
took office, the U.S. Secretary of Transportation Sean Duffy 
issued a letter to Governor Hochul stating that after review, 
the Federal Highway Administration determined that New 
York’s congestion pricing program does not meet the statu-
tory requirements of the Value Pricing Pilot Program and 
that the approval was being withdrawn.15 Secretary Duffy 
cited two primary reasons for this withdrawal. First, that 
programs allowable under the pilot program must include a 
toll-free option (e.g., express toll lanes), which would exclude 
“cordon pricing” schemes where tolls are charged to enter 
a zone, such as New York’s congestion pricing program.16 
The secretary took this position, notwithstanding the fact 
that prior reports and online materials describe “cordon pric-
ing” programs as allowable programs under the program.17 
Second, the secretary’s letter stated that the fact that the toll 
rates were based, in part, on revenue-generating targets for 
the MTA disqualified the program.18 The letter does not cite 
to a source of law expressly stating either of these restric-
tions, and does not appear to have been accompanied by an 
analysis that engages with any of the prior administration’s 
policy positions for granting the approval, such as its prior 
determination that funding for the MTA was an appropriate 
transportation purpose.19  

On the same day that the letter was issued, the MTA filed a 
claim challenging the validity of Secretary Duffy’s withdraw-
al of approval.20  The MTA claims that the Federal Highway 
Administration lacks legal authority to withdraw approval 
for the program under either the operable statute, the In-
termodal Surface Transportation Efficiency Act of 1991, or 
the program agreement.21 The MTA notes that while the act 
grants the administration authority to enter into agreements 
to establish new programs, it does not include an express 
process for withdrawing such approvals, and the pricing pi-
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the administration to conduct an analysis of the environ-
mental impacts of revoking approval for the program and 
possible alternatives and mitigation measures. However, as 
NEPA review takes time and can invite litigation along the 
way, a court ruling remanding the case to the Federal High-
way Administration for NEPA review would invariably push 
back the timeframe for stopping the program. 

The ghosts of NEPA reviews prior may also haunt the 
administration as this case moves forward. The two feder-
al judges to weigh in substantively on the previous NEPA 
lawsuits brought by plaintiffs seeking to stall the congestion 
pricing program both emphasized the robust, iterative, and 
exhaustive nature of the NEPA review that the Biden admin-
istration performed before issuing approval for the conges-
tion pricing program.43 As noted in previous writings, the 
NEPA process and the litigation it generated only served to 
lengthen and expand the final NEPA analysis supporting ad-
ministrative approval. 44

It remains to be seen what role the prior NEPA analysis 
will play in the court’s review of the newest claim or sur-
rounding claims challenging the rationality of the adminis-
tration’s reversal. However, in adjudicating the NEPA claims 
brought by plaintiffs seeking the challenge the congestion 
pricing program, Judge Liman was presented with an ad-
ministrative record of over 45,000 pages documenting the 
anticipated environmental benefits of the program, and most 
recently, issued a 98-page decision further upholding the 
congestion pricing NEPA review in April 2025.45 At a mini-
mum, this provides notable context for the case. 

III. The Future of Congestion Pricing: What’s at
Stake and What Lies Ahead

The amount of commentary on the congestion pricing
program in the press, on social media, in workplaces, on 
the subway, and on the streets has been palpable.46 In many 
ways, the commentary has evolved as the program has come 
to life. Proponents have touted its newly visible benefits,47 

opponents have gone to new lengths to offer criticism,48 and 
day-to-day residents, commuters, and local business own-
ers have relished in sharing their own personal experiences, 
which have been reported to be largely positive.49 In the most 
basic sense, congestion pricing has broken through from the 
theoretical, something to be studied, modeled, and debated – 
to the real, something to observe and experience firsthand as 
a part of daily urban life. This metamorphosis will inevitably 
impact the program’s future both in the courts and in the 
day-to-day relationships between the government and the 
people affected by the program. 

eral Highway Administration should not take enforcement 
action against New York State and threatened to withhold 
federal funding for unrelated transportation projects in the 
state.34 These official statements have been accompanied by a 
battalion of statements made by President Trump and Secre-
tary Duffy attacking the program and threatening to revoke 
federal funding to New York.35 Some commentators have 
noted that the secretary’s overt threats to cut funding and 
“kill” cornerstone state programs are at odds with past prac-
tice for the office; predecessors have traditionally maintained 
a public face of enabling, rather than thwarting state trans-
portation projects.36

President Trump’s statements indicate a range of motiva-
tions for quashing the program, many of which are now being 
used by the MTA to buttress an argument that the highway 
administration’s withdrawal was not based on any reasoned 
analysis of the program’s legal legitimacy, but rather, was a 
purely political attempt to assert power over New York.37 It 
remains to be seen whether the agency will successfully dispel 
the appearance of pretextual political motivation.38

B. The Ongoing Role of NEPA in the Congestion
Pricing Story

In a previous Municipal Lawyer article, Janet Bering and
I explored the role of the National Environmental Policy Act 
in adjudicating interstate disputes, focusing on the litiga-
tion between New Jersey and New York.39 We explored how 
NEPA was being used by New Jersey as a sword to attack 
the program. In the latest legal development, NEPA is being 
invoked by the MTA as a lifeboat to keep the program alive 
by challenging the Federal Highway Administration’s reversal 
of its position after a change in presidential administration. 

It is common for incoming presidential administrations 
to change policy positions, but there are legal procedures that 
apply regardless of the administration. In addition to the Ad-
ministrative Procedure Act’s general requirements to act in 
accordance with the law, the National Environmental Policy 
Act requires that federal agencies study potentially adverse 
environmental impacts before taking major federal actions.40 

Under NEPA, potential impacts are measured alongside cur-
rent conditions and compared against a “no action” alterna-
tive.41 As the congestion pricing program is now currently in 
effect, any federal action that would terminate the program 
could potentially increase congestion and associated air and 
noise pollution. The secretary’s letter does not indicate that 
any review of such potentially adverse impacts was conduct-
ed before the letter was issued. 

It is important to reiterate that NEPA is generally viewed 
as a process statute, rather than an action forcing one, al-
though the process itself can shift project details and out-
comes.42 The cure for a NEPA violation would likely be for 
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The public reaction to Governor Hochul’s pause of the 
congestion pricing program last June offered a preview of 
what might happen to public trust if the program were to 
be terminated now.58 Advocates, community groups, and 
local government officials vociferously called out a long list 
of potential harms from canceling the program.59 Concerns 
ranged from acute congestion and associated air pollution,60 

to impacts on street safety61 and harms resulting from the de-
ferred capital improvements to the subway system that would 
cost subway commuters up to $390 million a year.62 In par-
ticular, environmental justice advocates raised strong alarms 
about the MTA’s commitment to implementing mitigation 
measures in several environmental justice areas.63 These in-
clude electrification of the highly polluting refrigeration gen-
erators at the Hunts Point Produce Market, establishment 
of an asthma center in the Bronx, and planting of roadside 
vegetation, among other measures.64 Now that the project is 
underway, the state and the city have taken affirmative steps 
toward the program’s commitments to invest in environmen-
tal justice neighborhoods, and many of the public benefits 
have begun to be felt.65

The MTA articulated many of the state’s reliance inter-
ests when formulating its due process claim in MTA v. Duffy 
challenging the withdrawal letter.66 Bondholders, investors, 
workers, and many different public stakeholder constituen-
cies have set expectations that the congestion pricing pro-
gram will continue and would be harmed by its termination.

In addition to any legally cognizable reliance interests in 
the congestion pricing program, there are deeper consider-
ations that cut to the core of democratic legitimacy when the 
government actively solicits public input to shape a program 
and then changes its mind. If the federal courts allow a fed-
eral agency to reverse course and derail New York’s legislative 
commitments to its own residents, what will this do to pub-
lic trust in government more broadly? If there is no mecha-
nism to force the federal government to follow through on 
a program it actively sought the public to help shape under 
the NEPA process, what are the ripple effects for participa-
tory democracy? 

B. In Praise of the Mundane

As noted above, the National Environmental Policy Act
requires federal agencies to assess the impacts of federal ac-
tions measured against baseline conditions. This means that 
the success of the program in court in MTA v. Duffy, will 
turn, in part, on the program’s successful implementation in 
practice. One outgrowth of the robust public engagement 
process that was conducted under NEPA is that there is now 
a highly engaged public with a stake in the congestion pric-
ing program. In addition to the data that the MTA reports, 
outside groups are tracking changes in traffic and air quality 
and weighing in on what they are seeing on the ground.67 

A. What Happens When Governmental Promises
Are Broken After Robust Public Engagement
Under NEPA?

The National Environmental Policy Act requires analy-
sis and disclosure of environmental impacts prior to tak-
ing governmental action.50 In most cases, these assessments 
are projections of a future that hasn’t yet come into being. 
NEPA’s public engagement processes offer an opportunity 
for the affected public to weigh in on the project before 
the government takes a final action toward implementa-
tion and possibly shape some of the project’s contours or 
mitigation measures. 

One aspect of NEPA that has been less studied is what 
happens to public trust if the federal government engages 
in a rigorous public engagement process for a project that 
ultimately gets revoked. In the case of congestion pricing, the 
Federal Highway Administration followed a notably robust 
public engagement process, including an early public out-
reach period, resulting in 10 virtual public outreach meetings 
and nine environmental justice webinar sessions.51 The agen-
cy then released a draft environmental assessment and con-
ducted six virtual public hearings with over 1,800 combined 
attendees.52 In response to public input, the agency extended 
the deadline for written comments, and ultimately received 
and considered nearly 70,000 public submissions before is-
suing the final assessment.53 In order to respond to specific 
concerns relating to environmental justice, the administra-
tion convened an Environmental Justice Stakeholder Work-
ing Group and an Environmental Justice Technical Advisory 
Group and made changes to the final project to include miti-
gation measures identified during the NEPA process.54 In 
this way, the NEPA process helped shape the final version of 
the congestion pricing program.55 

Because congestion pricing was projected to reduce air 
and noise pollution and generate revenue that would fund 
notable public projects such as disability upgrades to public 
transit systems, the NEPA process was also a major chan-
nel for the government to engage with the public about the 
benefits of the project.56 Each individual and group who par-
ticipated in the NEPA process took time to offer feedback 
on the expectation that the government meant what it said 
when talking about implementing the program. 

What happens if the project gets terminated now? Whip-
lash (physical or political) is not just disorienting. It can 
cause systemic damage that takes a long time to heal. At a 
time when public trust between government and the public 
is in peril across the political spectrum,57 what would it mean 
to terminate a program after spending five years engaging the 
public in a NEPA process to promote it?
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Effective implementation of the nation’s first congestion 
pricing program will depend on the city and state bureaucra-
cies running smoothly. Behind the scenes, public employees 
at a range of administrative agencies must ensure that tolls 
are working properly, enforce against scammers, adminis-
ter discounts and exemptions timely and fairly, account for 
revenues, upload data, implement mitigation measures, and 
deploy the mechanisms to transfer funds to ensure that pub-
lic transit expenditures can be made. In order for the pro-
gram to function, these government employees must do their 
jobs, and local residents, commuters, and community groups 
must demand accountability, fairness, and transparency. The 
state must be forthcoming about any adverse impacts caused 
by the program and seek to address them. 

It is possible that amidst the media frenzy created by out-
spoken leaders clamoring to get stuff done or break up bureau-
cratic inaction by sheer force, a quieter story of impact may be 
unfolding. We may find that the true agents of change are the 
mundane bureaucrats going about their work to implement 
the congestion pricing program, and the residents, commut-
ers, and local businesses giving the program life. In a nod to 
governmental efficiency, initial numbers suggest that the costs 
of administering the congestion pricing program are signifi-
cantly lower than projected and revenue yields are high.68 As 
we have learned with various examples, such as smoke-free 
restaurants, a successful “proof of concept” in New York can 
set trends for the nation and the globe. This source of power 
even the president cannot own. Congestion pricing is again 
in the courts, but it’s also in the streets. It may be its success 
in the latter that ultimately carries the day. 
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