Congestion Pricing in the Courts, Part 2:
Questions of State Power and Process

By Christine Billy

Since I last wrote in the Municipal Lawyer' about New
York’s congestion pricing plan and the litigation seeking to
obstruct it, the program has been making new headlines in
the aftermath of Governor Hochul’s June 5 announcement
of an “indefinite pause” on the program.? The announcement
came less than a month before the program’s long-anticipat-
ed start date, and after the state had spent over $400 million
installing the tolling infrastructure in preparation for imple-
mentation.®> The governor’s announcement prompted swift
ire from a wide array of voices ranging from environmental
justice advocates in Harlem* to the New York City Indepen-
dent Budget Office (NYC IBO).

The governor’s decision has also spurred a new wave of liti-
gation challenging the pause, even as many of the initial chal-
lenges to the congestion pricing program remain pending.®
One of the still-pending lawsuits was brought by New Jersey,
which alleges that the air quality impacts on New Jersey were
not adequately studied and disclosed as required under the
federal National Environmental Policy Act (NEPA).” My
last article focused on this lawsuit as a case study on inter-
state air pollution disputes, and the role of federal law and
federal courts in adjudicating these disagreements.® By con-
trast, the latest group of lawsuits that challenge the governor’s
“pause” of the congestion pricing program focus on internal
state conflicts. The new lawsuits raise themes of separation of
powers and executive overreach, and sound alarms for repre-
sentative democracy and the rule of law. These debates over
governmental power and process, which have been recurring
themes at the federal level, are now playing out on a micro-
scale within New York state courts as questions of state law,
all amplified by the urgent backdrop of the climate crisis.

I. Congestion Pricing Recap

In response to years of advocacy, the New York State legis-
lature mandated the establishment of a congestion pricing pro-

gram in 2019.” Congestion pricing programs aim to reduce traf-
fic in heavily congested urban areas through the use of tolling or
other pricing signals to deter vehicles from driving in the area
designated under the program. London!® and Stockholm,!!
among others, tout the success of their programs.'? New York’s
congestion pricing program is designed to charge drivers a toll
to enter the Manhattan Central Business District, which is
comprised of Manhattan south of and including 60th Street,
but excluding the FDR Drive, the West Side Highway, and the
Hugh L. Carey Tunnel connection to West Street.!?

In the congestion pricing law, the New York legislature
sought to reduce traffic congestion, and its associated health,
safety, and environmental impacts, and fund capital im-
provements to the Metropolitan Transportation Authority
(MTA)."* At a minimum, the tolling program must “provide
for sufficient revenues . . . to fund fifteen billion dollars for
capital projects” for the MTA.'> The Legislature declared that
increasing funding for the MTA and reducing congestion
were critical to protect the public health and safety of New
Yorkers.!® The act directs the Triborough Bridge and Tunnel
Authority (TBTA), an affiliate of the MTA, to design and
establish the program, with input from the New York City
Department of Transportation (NYCDOT).!”

After completion of federal environmental review under
NEPA and a determination from the Federal Highway Ad-
ministration (FHWA) that the congestion pricing program
would not have a significant adverse environmental impact,'®
the MTA released a planned tolling program in December
2023," following recommendations from the Traffic Mobil-
ity Review Board.?’ The MTA held a series of public hear-
ings on the proposed plan®! and reviewed over 25,000 public
comments.”?> On March 27, 2024, the MTA, acting in its
capacity as the board of the TBTA, formally voted to approve
the tolling plan and set implementation for June 2024.%3
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Il. Governor Hochul Announces an‘Indefinite
Pause’ of the Congestion Pricing Program

In her official statements of the pause, Governor Hochul
announced that she was directing the MTA “to indefinitely
pause congestion pricing to avoid added burdens to work-
ing- and middle-class families,” citing affordability and cost
of living concerns.?* As a technical matter, the pause appears
to be implemented through the state Department of Trans-
portation’s (NYSDOT) involvement in a road-tolling agree-
ment with the Federal Highway Administration (FHWA).?
Because the congestion pricing program would involve toll-
ing on federally funded roadways,?® approval and a tolling
agreement with the FHWA is required under federal law.?’
NYSDOT, which reports directly to the governor, is one of
the program sponsors for purposes of this agreement, and has
not yet signed onto the tolling agreement.?8

In its June 2024 meeting, the MTA board reversed its
earlier resolution implementing congestion pricing by the
end of June, and further resolved that “the date of imple-
mentation of [congestion pricing] is hereby extended from
in or about June 2024 until after such time as the execution
of the legally-required tolling agreement among the Project
Sponsors — New York State Department of Transportation,
New York City Department of Transportation, and Tribor-
ough Bridge and Tunnel Authority — and also by the Federal
Highway Administration[.]”*® The resolution confirmed,
however, that the state congestion pricing law is still in ef-
fect.’® In public statements, MTA representatives have re-
mained steadfast in their readiness to implement the conges-
tion pricing program as soon as they obtain the necessary
state approval. An MTA press release with a joint statement
by the MTA chief financial officer and general counsel af-
firmed “New York State law places an obligation on MTA
to implement a congestion pricing program, and the agency
stands ready to do so.”! The MTA has also confirmed its
commitment to defending the congestion pricing program

in the federal lawsuits challenging the program.3?

Neither the governor nor the MTA have announced a
new timeline for implementation,®® although the governor
has indicated that a new plan could be expected by the end
of the year.34 As of the time of this writing, the MTA’s con-
gestion pricing website reads: “The Central Business District
Tolling Program is temporarily paused pending necessary ap-
provals. The Congestion Relief Zone will launch at a later

date. Check back for updates.”

lll. Potential Consequences of the Governor’s
Pause on Congestion Pricing
The MTA’s public affirmation that the congestion pricing

law is still in effect has not quelled public doubt about wheth-
er New York will ever actually implement the program.3® The

pause itself has also led to consternation about public health,
environmental, and safety harms resulting from the forced
delay in implementation. Civic groups, advocates for the en-
vironment and for environmental justice, and local govern-
ment officials have identified a long list of potential impacts
from the pause and organized public rallies in support of the

program.37

These impacts include the persistence of acute congestion
in Manhattan’s Central Business District, which brings lo-
calized environmental harms resulting from vehicle tailpipe
emissions that contribute to adverse public health outcomes
and cumulative climate impacts from emissions of GHGs.®
Each of these impacts was studied and disclosed in the federal
environmental review that was completed earlier in 2024.3
Environmental groups, including Earthjustice, Evergreen
Action, the Sierra Club, the Environmental Defense Fund,
and the League of Conservation Voters, all voiced their op-
position in a letter to the governor: “This decision will have
significant consequences for New York, and it will reverberate
nationally. Your proposed indefinite delay poses a significant
risk to achieving New York’s climate goals and the impera-
tive to both reduce traffic congestion and ensure sustainable
funding for more affordable and reliable transportation.”#?

Environmental justice advocates also raised strong con-
cerns that the pause threatens the local mitigation measures
that the MTA had committed to implementing in several
environmental justice areas. These mitigation measures had
been agreed to during the environmental justice community
engagement that the MTA and FHWA conducted during the
NEPA process. Specifically, these mitigation measures were
supposed to include electrification of the highly polluting re-
frigeration generators at the Hunts Point Produce Market, es-
tablishment of an asthma center in the Bronx, and planting of
roadside vegetation, among other measures. As the New York
City Environmental Justice Alliance framed it, “[y]ears of ad-
vocacy to improve New Yorkers’ health and environment may
have been lost by a single gubernatorial decision, leaving the
best interests of environmental justice communities in jeop-
ardy yet again.”¥! Street safety groups have also decried the
continued risk to pedestrians from increased vehicle traffic, %2
and others, such as the Partnership for New York, have ques-
tioned the governor’s rationale for the pause, noting that only
a fraction of commuters who work in Manhattan’s Central
Business District drive rather than use mass transit.*3

Various elected officials, good government groups, and
members of the public have raised a sweeping set of additional
concerns about the financial hole that would be created by the
loss of funds that were expected to be generated by the con-
gestion pricing program.? The New York City Independent
Budget Office offered a bleak assessment of the financial hit
to New York’s budget, estimating that subway-related delays
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from the deferred capital improvements to the subway sys-
tem would cost subway commuters up to $390 million a year,
after inflation adjustments, noting: “Congestion pricing was
expected to yield $400 million in revenues this calendar year
and $1 billion annually thereafter, with toll revenues legally
required to finance $15 billion for capital projects — funding
that has been budgeted and planned for since the program
was first authorized by the State in 2019. The MTA has stated
multiple times there ‘is no plan B’ for this funding.”*

As the New York City comptroller, Brad Lander, noted, any
amount of delay will stall release of capital funds that were ear-
marked to be used for updates to the subway’s signaling system,
station accessibility upgrades, phase two of the Second Avenue
Subway line, and electrification of fleets.© Without an alter-
nate source of funding, deferral of these capital improvement
projects will affect people with disabilities, who currently face
barriers to accessibility under the existing public transit system,
and New York City bus and subway riders generally, who will
experience less reliable service resulting from deferred mainte-
nance and upgrades.*’” The delay could also have indirect cli-
mate impacts resulting from the failure to invest in zero emis-
sions public transit. For example, the MTA has indicated that
it has postponed the purchase of more than 250 electric buses
and charging infrastructure at bus depots, as well as upgrades
to regional rails.*® The Regional Plan Association estimates that
nearly $10 billion in federal funding to support these transit
infrastructure projects is also now at risk of being lost.*’

IV. A New Wave of Litigation

The first lawsuit to arise out of the governor’s pause on the
congestion pricing program was brought against the MTA by
the Transit Workers Union and New York City Public Advo-
cate.”® The case was filed in Manhattan Supreme Court on July
17, 2024, and raised both procedural and substantive viola-
tions of the New York State Public Authorities Law related to
a “shadow cut” to New York City bus service that allegedly
reduced bus service on routes in Brooklyn, Manhattan and the
Bronx “between 5% and 10%.”°! The plaintiffs argue that the
cuts resulted from the shortfall of congestion pricing funding
created by the pause to the program. The case relies on a provi-
sion of the Public Authorities Law that generally requires the
MTA to provide the mayor and the city council with 30 days’
notice and the opportunity for a public hearing before bus ser-
vice reductions.>? The plaintiffs also allege that any continued
reductions in bus service by the MTA “would violate its statu-
tory obligation under § 1204(15) of the Public Authorities Law
to promote the ‘the safety and convenience of the public.”>
Judge Engoron issued a temporary restraining order on July
18, the day after the lawsuit was filed, requiring the MTA and
NYCTA to “maintain service that existed prior to July 12[.]”>*

One week later, a new pair of cases was filed in Man-
hattan Supreme Court by advocacy groups and New York

City residents seeking to directly challenge the validity of the
pause and force the MTA to move forward with implement-
ing the congestion pricing program. In one case, the City
Club of New York and residents of the Manhattan Central
Business District brought a mandamus action under Article
78 of the New York Civil Practice Law and Rules (CPLR)
seeking to force the NYSDOT and its commissioner to ex-
ecute the tolling agreement and enjoin them “from taking
any further actions to thwart TBTA’s [Triborough Bridge
and Tunnel Authority] implementation and operation of
the [congestion pricing plan] consistent with state law.”>
The basis for the mandamus claim is the statutory language
in the state law that establishes the congestion pricing pro-
gram, the Traffic Mobility Act. The plaintiffs note that the
act mandates the TBTA (MTA’s affiliate) to establish and
implement a congestion pricing plan and provides no express
role for the NYSDOT or the governor to make policy or
implementation decisions for the program.’® They also note
that the MTA has confirmed that it stands ready to imple-
ment the program, but for the NYSDOT's signature on the
Tolling Agreement.’” The City Club plaintiffs characterize
NYSDOT’s signature on the tolling agreement as a “min-
isterial act,” and argue that its “refusal to proceed with the
Tolling Agreement and unilateral halting” of the congestion
pricing program was “arbitrary and capricious” because the
NYSDOT “does not have any discretion under state law to
postpone, prevent, or otherwise disrupt the implementation
and operation” of the congestion pricing program.

In a response filed jointly by Governor Hochul and the
NYSDOT and its commissioner, the state has argued that
the governor’s decision to direct the NYSDOT to pause
the congestion pricing program is a political question that
is not reviewable by courts under the “political questions
doctrine.” The state has defended the Article 78 challenge
by arguing that the pause was neither ministerial nor a final
agency determination, and that the NYSDOT had no state
statutory obligation to sign onto the Tolling Agreement.*

In the sister case filed on the same day, a group of environ-
mental and environmental justice advocates — Riders Alliance,
Sierra Club, and New York City Environmental Justice Alli-
ance — allege that the pause violates the state Climate Lead-
ership and Community Protection Act of 2019 (CLCPA),
which sets statewide greenhouse gas emissions reduction
requirements.’! The plaintiffs argue that the pause was not
consistent with the CLCPA’s requirement under § 7(2) of the
CLCPA that all state agencies evaluate the climate impacts of
each “administrative approval and decision” to ensure that de-
cisions will help achieve the required reductions in emissions
without undermining the state’s ability to meet the CLCPA
emissions limits®? or otherwise provide a “detailed statement
of justification” that identifies alternatives.®> Section 7(2) of
the CLCPA has been relatively untested, and Riders Alliance’s
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invocation of it here is novel. The Riders Alliance plaintiffs
argue that failure to implement the congestion pricing pro-
gram interferes with the state’s ability to achieve compliance
with the required GHG emissions reduction targets, noting
that the state had factored in the projected reduction in ve-
hicle emissions from the congestion pricing program when it
scoped its plan for meeting the state’s overall emissions reduc-
tion requirements under the CLCPA.%

In response, the state challenges the standing of the Rid-
ers Alliance plaintiffs®® and argues that the CLCPA provision
is inapplicable to NYSDOT’s decision-making in this case

because the pause is not a final agency action.%

The Riders Alliance plaintiffs further allege violations of
Article 1, § 19 of the New York State Constitution, which
provides New Yorkers a right to “clean air and water, and
a healthful environment,” as ratified by New York voters in
2021, and commonly called the “Green Amendment.”” Be-
cause vehicle miles traveled — and the resulting tailpipe emis-
sions of local air pollutants — can be directly correlated with
increased morbidity and mortality rates for New Yorkers, the
plaintiffs allege that failure to move forward with the conges-
tion pricing program will result in “unnecessary and unlawful
illnesses and deaths” in violation of the Green Amendment.%®
They also reference the governor’s endorsement of federal en-
vironmental assessment, performed by NYSDOT, MTA and
FHWA, noting the health costs of vehicle traffic in New York
City that could be abated by the immediate implementation
of the congestion pricing program.® The Riders Alliance
plaintiffs also note that the pause threatens the mitigation
measures promised in the environmental justice areas that
would have been affected by the congestion pricing program,
which in some cases, were expected to improve air quality air
above baseline rates in these environmentally over-burdened

neighborhoods.70

In response, the state argues that the court need not reach
the constitutional claim and also asserts that the Green
Amendment places no afhrmative obligation on the NYS-
DOT to sign the Tolling Agreement.”!

The state filed a motion to dismiss the City Club and Rid-
ers Alliance claims, which Justice Engoron denied on Sep-
tember 30, 2024. The ruling determined that the petition-
ers have standing and that the case is ripe, as “there is no
evidence that the alleged harm will be prevented or signfici-
antly ameliorated by further administrative action.””? Justice
Engoron also weighed in on the state’s arguments that the
governor’s decision was discretionary, finding “a more than
plausible argument” that NYSDOT’s signature on the Toll-
ing Agreement was “ministerial,” although noting that the
state will have an opportunity to respond more fully.”?

V. Themes of Power and Process Reach New
York State Courts

The new group of congestion pricing lawsuits are at rela-
tively early stages in the New York courts. While we wait for
full adjudication on the merits, a few key themes have al-
ready emerged, all centered on questions of state governance
and state law: Who gets to wield power with regard to the
fate of New York’s congestion pricing program? What legisla-
tive, administrative, and judicial processes must be followed
to ensure democratic legitimacy and good governance? And
what can these questions of power and process tell us about
what current governmental decision-makers owe to future
generations?

A. Separation of Powers and Executive Overreach

In each of the recent lawsuits, the plaintiffs allege that
the governor overstepped her authority by imposing a pause
on the congestion pricing program, thereby transgressing the
will of the state legislature and the people of New York.”
The City Club plaintiffs take up this point directly by bring-
ing an Article 78 mandamus action alleging that the gov-
ernor’s actions in directing the NYSDOT to withhold its
signature from the federal tolling agreement exceeded the
scope of the governor’s and the agency’s statutory authority.”
They make a textual argument that under the Traffic Mobil-
ity Act, the legislature granted authority to the TBTA, not
the governor or the NYSDOT, to implement the law, fram-
ing the NYSDOT’s role in the tolling agreement as purely
ministerial.”® They argue that the legislature commanded
the TBTA to collect tolls under the program and did not
grant the executive branch statutory authority to override
this legislative decision for political reasons. They posit:
“[t]he fact that some drivers will pay tolls under the [conges-
tion pricing program], or face the prospect of tolls and thus
may decide not to drive into the Central Business District, is
a core feature of the [congestion pricing law], not a rational

or valid reason to ‘pause’ or block its implementation.””’

The question of whether an executive administrative agency
or official might be acting outside the scope of their delegated
authority and veering into political questions more appropri-
ately reserved to the legislature has become increasingly com-
mon in the context of federal administrative law. The Supreme
Court has taken up this question directly in its application of
the Major Questions Doctrine, among other judicial doctrines
challenging federal administrative agency authority.”®

In the congestion pricing litigation, the plaintiffs are anchor-
ing their separation of powers challenges in New York statutory
law, rather than seeking to rely on judicially crafted doctrines of
interpretation. The City Club plaintiffs point to the constraints
that state procedural law (i.e. Article 78 of the CPLR) places
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on administrative agencies to rein in arbitrary and capricious
actions and guard against executive overreach.”’

The Riders Alliance plaintiffs raise a different sort of sepa-
ration of powers argument. Mainly, they craft their claims
from the affirmative obligations that the state legislature
placed on administrative agencies in the CLCPA to do their
part to achieve the state’s greenhouse gas reductions goals.®”
They also seek to ground their claims in the Green Amend-
ment, which is still being interpreted by state courts.8! Al-
though a relatively untested theory,®” they frame the Green
Amendment as placing an affirmative obligation on the state
to protect New Yorkers from harmful air pollution.®? In each
of these claims, they characterize the governor and NYSDOT
as failing to make good on these state promises, which, in the
plaintiffs’ view, were not within the power of the executive to
revoke, thus resulting in violations of state law and contraven-

ing the will of the legislature and the people of New York.34

The clash over institutional positions within state govern-
ment has also played out in the orientation of the litigation
itself. Governor Hochul hired outside counsel to defend her
claims challenging the pause, while the New York attorney
general is still defending the congestion pricing program in
the face of federal lawsuits.®> Meanwhile, the TBTA and MTA
have hired their own separate counsel in the City Club and
Riders Alliance cases and have filed a separate answer stating
that they are taking no position on the merits of the claims.%

As these cases unfold, it will be important to note which
doctrines the New York state courts deploy to help them ad-
judicate these looming questions of separations of powers
and executive overreach, which have so dominated federal
administrative law discourse.8”

B. Public Processes and Democratic Legitimacy

A second theme in the recent congestion pricing lawsuits is
the role of state procedures and processes that allow for mul-
tiple voices to shape state policymaking. The plaintiffs seek to
utilize processes built into New York state law that allow for
participation by multiple state and local governmental entities
and the public. For example, the Public Advocate and Transit
Workers Union rest their claims on a procedural facet of the
Public Authorities Law, which incorporates a level of local def-
erence to New York City elected officials by granting them no-
tice and an opportunity for a public hearing before the MTA
makes critical changes to New York City transit services.®®
Similarly, the Riders Alliance plaintiffs draw upon a proce-
dural check that the legislature embedded within the CLCPA,
which requires state administrative agencies to offer a justifica-
tion for pursuing actions that deviate from the state’s GHG
emissions targets.” The City Club plaintiffs rely on the private
cause of action provided in the state CPLR, which offers a ju-
dicial review of governmental actions, including executive ad-

ministrative agencies.”’ Each of these procedural protections
that have been written into state law provide opportunities for
other branches and levels of government, as well as the public,
to review aspects of executive decision-making.

Underlying each of these state procedural claims is a broad-
er theme related to democratic legitimacy. By launching alle-
gations of arbitrary, politically motivated executive action, un-
tethered from statutory authority, the plaintiffs paint a picture
where the rule of law is at risk. Collectively they ask: if these
statutory and administrative processes that were designed to
include diverse voices in governmental decision-making can
be overridden by a unilateral executive action, who will ensure
that the rule of law is followed? The answer that the plain-
tiffs offer to this question is the New York state courts. By
contrast, the governor argues that it was within her authority
to take a discretionary action to delay — and potentially al-
ter — a plan that had been developed through multiple public
processes, including legislation and a series of administrative
proceedings.”! She also argues that this discretionary execu-
tive decision is a political question that is non-reviewable by
state courts.”> We will wait to see how the courts continue
to interpret these questions and what they see as their role in
answering them.

C. What Do We Owe Future Generations?

A third major theme in the latest group of congestion
pricing cases is the role of the law itself in protecting future
generations. The apparatus of legislation, by its very nature,
has the power to bind future administrations and protect the
interests of generations to come. At the same time, the ap-
paratus of infrastructure has the power to bind the future in a
different, more tangible way. Benedict Kingsbury has argued
that when assessing the true impact of governmental decisions
on the future, we should be “thinking infrastructurally.”? He
notes that choices about how to invest in, build, and maintain
infrastructure can drive their own set of policy outcomes in-
dependent of what the law says, and lead to effects that follow
a timescale that can be uncalibrated with — and longer than
— timescales for political decision-making.”* In other words,
future generations must live with the infrastructure choices
made by those currently in power long after they are gone.

The New York City subway system is perhaps the quintessen-
tial example of how infrastructure decisions bind future genera-
tions. Historians have noted how the story of the subway system
has been interlocked with the story of New York itself.”> Choic-
es about when and where to lay subway lines have had a dra-
matic and visible influence on the height, location, and density
of building development in the city.”® Conversely, cumulative
delays and maintenance deferrals have impacted the quality of
subway service, leading to actual and perceived impacts on the
city’s safety and quality of life, with cascading consequences that
outlasted the elected terms of those who had authority to make
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those infrastructure choices.”” New Yorkers who take advantage
of the subway system today are benefiting from the choices and
cost expenditures made by those before we were born.

This concept of “thinking infrastructurally” is a useful lens
for understanding what is at stake in the recent congestion
pricing cases, as the plaintiffs actempt to frame the potential
long-term and lasting impacts of the governor’s decision to
pause the program as cognizable legal harms. Perhaps one of
the most interesting aspects of these cases is the way in which
the plaintiffs seek to use the infrastructure of state governance
— doctrines of separation of powers and procedural safeguards
against governmental overreach — to force the state to follow
through with its own choices about infrastructure invest-
ments. These arguments expressly invoke the rights of future
generations who will have to live under both the physical and
legal realities that flow from the state’s present actions.

As a backdrop to the debate over congestion pricing, con-
cerns about the climate crisis have led to increasing attention
to the question of what we owe future generations.”® Children
are bringing a growing number of cases against state, federal,
and international governments, and asking courts to com-
mand them to consider the rights of future generations as the
climate crisis unfolds.”® At the same time, pragmatic solutions
to the climate crisis involve complex changes to energy, build-
ings, and transportation systems that must be implemented
over the long term.!% This requires governments to engage
in coordinated strategic planning across multiple sectors and
constituencies. New York’s climate plan, codified, in part, in
the CLCPA, sets deadlines for governmental actions that will
result in GHG emissions reductions that extend over several
election cycles, and will require sustained action from multiple
branches and levels of government.!?! In a meaningful sense,
the actions of New York’s policymakers now — both legally and
infrastructurally — will dictate the state’s ability to meet its own
climate goals in a future that will look different than today.

It remains to be seen whether the congestion pricing
plaintiffs will persuade New York courts to “think infrastruc-
turally” when interpreting New YorK’s laws and their alloca-
tions of power and process, and how the courts will respond
to the question of what we owe to future New Yorkers.
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