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N ew York’s congestion pricing program was set to
take effect on June 30, notwithstanding mul-
tiple pending legal challenges.! Then on June 5, 2024,
Gov. Kathy Hochul announced that she was directing
the Metropolitan Transportation Authority — which is
charged with implementing the program — to put the
congestion pricing program on “indefinite pause.”? This
announcement roiled the program’s proponents and left
an apparent $15 billion hole in the MTA’s budget.3 The
governor’s decision has also spurred a new wave of litiga-
tion challenging the pause, even as many of the initial
challenges to the congestion pricing program remain
pending.’

One of the still-pending lawsuits was brought by New
Jersey, which alleges that the air quality impacts on
New Jersey were not adequately studied and disclosed
as required under the federal National Environmental
Policy Act, among other claims.® This case raises inter-
esting questions about the role of the law in evaluating
interstate disputes and how courts should respond to
cross-state environmental impacts. While we await the
ultimate future of the congestion pricing program, the
New Jersey litigation remains a useful case study on
interstate air quality disputes under modern federal envi-
ronmental law.

How Did We Get Here? The Path
to New York Congestion Pricing
Legislation

In New York City, the effects of traffic congestion have
long contributed to public health and other quality of
life problems.” Pre-COVID-19 pandemic, 7.7 million
people entered Manhattan’s Central Business District
each day.® In the most congested part of Midtown Man-
hattan, the average vehicular speed is a sluggish 4.7 miles
per hour? Vehicular traffic results in greenhouse gas
emissions as well as localized air pollution.!0 In certain
areas of Manhattan, concentrated levels of particulate
matter and ozone are exceedingly high!! and contribute
to increased deaths and serious illnesses, such as heart
and lung diseases.12

In response to years of advocacy, the New York State
Legislature mandated the establishment of a congestion
pricing program in 2019.13 Congestion pricing programs
aim to reduce traffic in heavily congested urban areas
through the use of tolling or other pricing signals to
deter vehicles from driving in the area designated under
the program. London!4 and Stockholm,!> among oth-
ers, tout the success of their programs. For example, in
London, congestion pricing has reduced traffic by 30%
and greenhouse gas emissions by 12%, while increasing
transit ridership significantly.16 If the MTA were to move
forward with its proposal, New York would be the first
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jurisdiction in the United States to implement a zone-
based congestion pricing model.1”

New YorK’s program is intended to reduce acute traf-
fic congestion in Manhattan and fund critical capital
improvements to the MTA.18 The state law governing
the congestion pricing program directs an entity entitled
the Triborough Bridge and Tunnel Authority, which is
a component unit of the MTA, to design and estab-
lish the program with input from the New York City
Department of Transportation.!? Specifically, the agency
is required to “plan, design, install, construct, and main-
tain the central business district tolling infrastructure” as
well as “implement and operate the same to collect the
central business district toll.”20 Pursuant to these legal
requirements, the MTA released a plan to charge drivers
a toll to enter the Manhattan Central Business District,
which comprises Manhattan south of and including 60th
Street, but excluding FDR Drive, the West Side High-
way and the Hugh L. Carey Tunnel connection to West
Street.2!

Because implementation of New York’s congestion pric-
ing program required approval by the Federal Highway
Administration for tolling on federally funded roadways,
the project fell within the scope of the National Envi-
ronmental Policy Act and required federal environmen-
tal review.22 This federal law is a process statute that
requires federal agencies to assess significant environmen-
tal impacts before taking major federal actions.?3

After completing its environmental review in July 2023,
the Federal Highway Administration determined that
New York’s proposed congestion pricing program would
not have a significant adverse environmental impact and
that further environmental review would not be need-
ed.24 Specifically, it found that the program would result
in significant decreases in vehicles entering Manhattan,
minor decreases in regional vehicles miles traveled and
a minor increase in traffic in certain neighborhoods
in New York and New Jersey.2> These overall traffic
reductions would yield significant benefits for local and
regional air quality.26

The MTA released a planned tolling program in Decem-
ber 202327 following extensive administrative review and
analysis.28 The MTA held a series of public hearings on
the proposed plan?? and reviewed over 25,000 public
comments.’ On March 27, 2024, the MTA formally
voted to approve the tolling plan and set implementation
for June 2024.3!

Then on June 5, Gov. Hochul announced that she was
directing the MTA “to indefinitely pause congestion
pricing to avoid added burdens to working- and middle-
class families,” citing affordability and cost of living
concerns.32 As a technical matter, the pause appears
to be implemented through the state Department of
Transportation’s involvement in a road-tolling agreement



with the Federal Highway Administration.33 The state
Department of Transportation, which reports directly to
the governor, is one of the program sponsors for purposes
of this agreement and had not yet signed onto the tolling
agreement.34

In its June 2024 meeting, the MTA board reversed
its earlier resolution implementing congestion pricing
by the end of June and further resolved that “the date
of implementation of [congestion pricing] is hereby
extended from in or about June 2024 until after such
time as the execution of the legally-required tolling
agreement among the Project Sponsors — New York State
Department of Transportation, New York City Depart-
ment of Transportation, and Triborough Bridge and
Tunnel Authority — and also by the Federal Highway
Administration[.]”35 The resolution confirmed, however,
that the state congestion pricing law is still in effect.3¢
An MTA press release with a joint statement by the
MTA chief financial officer and general counsel affirmed,
“New York State law places an obligation on MTA to
implement a congestion pricing program, and the agency
stands ready to do s0.”3” The MTA has also confirmed its
commitment to defending the congestion pricing pro-
gram in the federal lawsuits challenging the program.38

Neither the governor nor the MTA have announced a
new timeline for implementation,3? although the gov-
ernor has indicated that a new plan could be expected
by the end of the year.40 As of the time of this writing,
the MTA’s congestion pricing website reads: “The Cen-
tral Business District Tolling Program is temporarily
paused pending necessary approvals. The Congestion
Relief Zone will launch at a later date. Check back for
updates.”41

The Litigation Landscape
Surrounding New York's Congestion
Pricing Program

The first wave of lawsuits challenging New York’s conges-
tion pricing scheme began as soon as the Federal High-
way Administration concluded its environmental review.
In July 2023, New Jersey filed a suit alleging that it did
not adequately consider New Jersey in its environmental
analysis.42 New Jersey also challenged the federal agency’s
analysis of air quality impacts in New Jersey under the
federal Clean Air Act’s “conformity” provisions, which
require federal agencies to consider how a federal action
impacts a state’s ability to conform with federal air qual-
ity standards.43

In November 2023, Mark Sokolich, mayor of Fort Lee,
New Jersey, and a group of constituents filed a similar
complaint, focusing on the specific impacts to Fort
Lee, which sits at the base of the George Washington
Bridge.44 Fort Lee raised concerns about how traffic that

would be diverted around the Central Business District
could potentially impact local air quality.4

Several other cases were later brought by various plain-
tiffs, including lower Manhattan community groups
and residents,4¢ a coalition of unions, including the
United Federation of Teachers, and a group of local,
state and federal elected officials from New York City
and surrounding New York counties, including the
Staten Island borough president.#” Each of these suits
alleged violations of the National Environmental Policy
Act, claiming that the Federal Highway Administration
failed to adequately analyze and mitigate impacts to envi-
ronmental justice communities in New York City and
surrounding areas, among other claims. In late March
2024, on the day before the MTA gave final approval to
the congestion pricing tolling plan, Rockland County,
New York, filed a further lawsuit alleging that the tolls
would constitute an unauthorized tax in violation of state
and federal constitutional provisions.8 In late May, the
Trucking Association of New York filed a lawsuit seeking
to further delay the program, claiming violations under
the dormant commerce clause, the federal constitutional
right to travel and preemption under the Federal Avia-
tion Authorization Act.%?

On June 20, 2024, Judge Lewis J. Liman, United States
district judge for the Southern District of New York, dis-
missed the National Environmental Procedure Act claims
in three of these lawsuits, which had been consolidated:
Mulgrew et al. v. U.S. Department of Transportation et al.,
New Yorkers Against Congestion Pricing Tax et al. v. U.S.
Department of Transportation et al. and Chan et al. v. U.S.
Department of Transportation et al.>0 Specifically, Judge
Liman wrote: “According to Plaintiffs, the NEPA review
process here—which spanned four years and yielded an
administrative record of more than 45,000 pages—did
not amount to a ‘hard look’ at the environmental
implications of Congestion Pricing. In light of Defen-
dants’ meticulous analysis, the Court cannot agree.”>!
The other congestion pricing lawsuits remain pending.
Notably, these include two cases pending in New Jersey

District Court, which will be discussed in more detail
below.52

In summer 2024, the governors announced pause of
the congestion pricing program spurred a new wave of
litigation, led by the Transit Workers Union and the
New York City Public Advocate.>3 The first case was
filed in Manhattan Supreme Court on July 17, 2024, and
claimed both procedural and substantive violations of the
New York State Public Authorities Law related to cuts to
New York City bus service that were allegedly caused by
the congestion pricing pause.>* Judge Engoron issued a
temporary restraining order the following day, requiring
the MTA and New York City Transit Authority to main-
tain prior bus service.>> One week later, a new pair of
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cases was filed in Manhattan Supreme Court by advocacy
groups and New York City residents seeking to directly
challenge the validity of the pause and to force the MTA
to move forward with implementing the congestion
pricing program. In one case, the City Club of New
York and residents of the Manhattan Central Business
District brought a mandamus action under Article 78 of
the New York Civil Practice Law and Rules seeking to
force the New York State Department of Transportation
to execute the tolling agreement and begin implementing
the program.>¢ In the sister case filed on the same day, a
group of environmental advocates alleged that the pause
violates the state Climate Leadership and Community
Protection Act of 2019, which sets statewide greenhouse
gas emissions reduction requirements,>’ and Article 1,
Section 19 of the New York State Constitution, which
provides New Yorkers a right to “clean air and water, and
a healthful environment.”>8

It remains to be seen how these two different waves of
litigation — those seeking to challenge the congestion
program and those secking to force the state to imple-
ment it faster — will progress and whether their outcomes
will impact each other. The governor has sought outside
counsel to defend the most recent cases challenging the
pause of the program.>® Meanwhile, New York Attorney
General Letitia James continues to defend the congestion
pricing program in the federal litigation brought by New
Jersey, which will be discussed in more detail below.

The National Environmental Policy
Act as a Vehicle for Addressing
Interstate Disputes

Although the National Environmental Policy Act was
designed as a process statute that imposes disclosure
obligations on federal agencies, New Jersey is seeking
to utilize the federal law as a sword to challenge New
YorK’s policy decisions in designing the state’s congestion
pricing scheme. In this regard, this particular case raises
interesting questions about the role of this law as a means
of evaluating interstate disputes.

New Jersey raised both procedural and substantive
claims challenging the adequacy of the Federal Highway
Administrations review of out-of-state environmental
impacts. New Jersey argued that the agency failed to
“meaningfully engage” New Jersey and its state agen-
cies.00 New Jersey separately claimed that it failed to
properly analyze how traffic diversions resulting from
the toll structure could impact air quality in New Jersey
generally and in local New Jersey environmental justice
communities specifically.o!

The Federal Highway Administration responded to these
allegations by pointing to its findings that the project
would result in no more than a 0.2% change in vehicle
miles traveled in New Jersey as a whole, with minimal

impacts on air quality.92 The agency noted that it held
multiple meetings and outreach in New Jersey®3 and
convened an Environmental Justice Stakeholder Working
Group and an Environmental Justice Technical Advisory
Group.%4 The agency’s environmental assessment identi-
fied particular neighborhoods that could be adversely
affected, including areas in Lower Manhattan, Brooklyn
and the Bronx in New York, and Orange, East Orange,
Newark and Fort Lee in New Jersey.®> To address poten-
tial increases in pollution in those neighborhoods, the
agency proposed targeted mitigation measures, such as
roadside vegetation, parks and greenspace and air filtra-
tion in schools.0¢

The Federal Highway Administrations attention to
potential mitigation measures to address impacts on
environmental justice communities in New Jersey was
driven, in part, by participation by the Environmental
Protection Agency. EPA submitted a letter asking for
a more detailed environmental justice analysis of air
quality impacts in the Bronx, Staten Island and Bergen
County, New Jersey.”” EPA urged more community
engagement on environmental justice impacts and more
attention to potential mitigation measures.®® In the final
environmental assessment, the Federal Highway Admin-
istration conducted additional study of such potential
impacts, along with a more detailed discussion of mitiga-
tion measures.%

In this regard, the federal process appears to have served
as a procedural vehicle for federal consideration of how a
program operating in one state can impact the environ-
mental health of residents in a neighboring state. This is
meaningful, as it is unclear whether the MTA would have
had any reason on its own to consider the health of New
Jersey residents when setting up a tolling structure within
the jurisdictional boundaries of New York City.”0

New Jersey’s claims also raise important questions about
who speaks for the state when engaging in interstate
disputes. Two local government units within New Jersey
chose to participate in the litigation. Bergen County
filed a separate amicus brief in support of New Jersey’s
case, and the mayor of Fort Lee and a contingent of
New Jersey residents filed a separate case bringing similar
claims.”! Each of these governmental entities purport to
speak for the state or a subdivision within it.

The public engagement process built into the National
Environmental Policy Act also allowed other voices to
come forward and speak on behalf of New Jersey’s inter-
ests. Several New Jersey-based entities filed comments
on the draft environmental assessment, providing their
own perspective on how the congestion pricing program
would impact New Jersey residents.”? Later, when New
Jersey brought suit challenging the environmental analy-
sis, a coalition of 34 New Jersey local community-based
organizations representing environmental, transportation
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and equity-based interests filed an amicus brief herald-
ing the benefits of congestion pricing for New Jersey
and defending the National Environmental Policy Act’s
public engagement process.”3 In a set of pointed argu-
ments, the local groups identified a dissonance between
New Jersey’s position in this case and the state’s choice
to pursue a less rigorous review for the state’s New Jersey
Turnpike expansion project.”4

One consequence of a participatory democracy is that
when administrative or judicial proceedings afford mul-
tiple opportunities for public input, this can lead to
complex, and at times fractured, definitions of local rep-
resentation. In the case of congestion pricing, multiple
parties were able to speak on behalf of the people of New
Jersey, and each was offered an opportunity to be heard.
Whether this will shape the ultimate outcome remains
to be seen.

The Road Forward: What Will
Interstate Disputes Over Air Quality
Look Like in the Future?

The congestion pricing litigation follows a long history
of interstate disputes regarding cross-jurisdictional pollu-
tion, dating back to some of the earliest environmental
law cases heard by the Supreme Court.”> For example,
in Georgia v. Tenn. Copper Co., the court, acting in its
original jurisdiction, reviewed a 1907 challenge brought
by the state of Georgia against a group of Tennessee cop-
per companies whose operations released a noxious gas
that harmed forests and agricultural crops in Georgia.”®
The court held that Georgia, which had first sought relief
from the state of Tennessee, had sovereign standing to
prevent harms to its citizens’ property.”” This case and
its progeny predated the birth of modern environmental
law and the series of federal environmental protection
statutes enacted in the late 1960s and 1970s, including
the National Environmental Policy Act and the Clean
Air Act.

Over a century later, another set of interstate air quality
disputes have garnered the court’s attention. On June
27, the Supreme Court granted an emergency stay of the
EPA’s “Good Neighbor” rules addressing interstate ozone
pollution.”® The litigation arose after the EPA deter-
mined that 23 upwind states failed to submit adequate
plans to limit their emission of ozone-forming pollut-
ants that travel into downwind states. For each of those
upwind states, the EPA issued rules to protect downwind
states and their residents — including children and the
elderly, in particular — from high levels of cross-state
ozone pollution, which can cause major health problems
at high levels. The rules were promulgated pursuant to
the “Good Neighbor” provision of the Clean Air Act,
which instructs upwind states to reduce emissions that
impact the air quality in downwind states.”? Three states

— Ohio, Indiana and Virginia, along with a group of
companies and trade associations — have challenged the

EPA’s rules.80
In the “Good Neighbor” litigation, New York and New

Jersey teamed up as part of a coalition of downwind
states and local governments that have joined the pro-
ceeding in defense of the EPA’ rule, noting the harmful
health effects of ozone-forming emissions in downwind
jurisdictions.8! However, a majority of the Supreme
Court was not convinced that the risks posed to down-
wind states justified continued application of the EPA’s
rule pending full adjudication in the D.C. Circuit below
and ultimately concluded that the EPA was not likely
to succeed on the merits.82 Justice Amy Coney Barrett
led the dissent, criticizing the majority for leaving “large
swaths of upwind States free to keep contributing signifi-
cantly to their downwind neighbors’ ozone problems for
the next several years.”83

The stakes of this litigation are potentially higher than
the congestion pricing litigation, insofar as the upwind
states are challenging the EPA’s authority to directly regu-
late pollution within those upwind states. The National
Environmental Policy Act plays an important role in
governmental decision-making and can lead to mitiga-
tion measures, but it does not extend authority to federal
agencies to directly regulate state conduct.

This Supreme Court’s skepticism toward the EPA’s posi-
tion in the Good Neighbor case appears in the context
of an overall willingness by the court to constrain federal
agency administrative actions, particularly with regard
to environmental protection.84 It is unclear what this
precarity surrounding the EPA’s authority will ultimately
mean for downwind states like New York and New Jersey
and what protections they will receive in the future.

This backdrop of uncertainty regarding the authority of
federal agencies to directly regulate interstate air pollu-
tion offers an additional gloss to the congestion pricing
litigation. Politics, like pollution, are affected by chang-
ing winds. Depending on the goals of the next presiden-
tial administration, state efforts to address local air qual-
ity and greenhouse gas emissions may take on increasing
significance. The congestion pricing litigation illustrates
that the National Environmental Policy Act can be one
vehicle for examining how a state’s policies may affect
local air pollution outside the state. The law’s built-in
opportunities for broad public engagement could play
an ongoing role in bringing forth multiple perspectives
on how extraterritorial interests might be implicated in
state policies.

On this front, one case to watch closely next term is Seven
County Infrastructure Coalition v. Eagle County, where
the Supreme Court will consider how far the National
Environmental Policy Act can reach when assessing envi-
ronmental impacts.85 The case involves a challenge to
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the federal Surface Transportation Board’s environmental
review of a new railway line in the Uinta Basin in Utah,
which was challenged by Eagle County, Colorado and
several environmental organizations. The D.C. Circuit
partially granted Eagle County’s petition, holding that
the federal agency’s analysis under the National Environ-
mental Policy Act should have considered the upstream
environmental effects of increased oil development and
the downstream effects of refining that oil, including the
out-of-state impacts caused by increased rail traffic in the
Colorado county.8¢

Proponents of the railway successfully sought Supreme
Court review of the D.C. Circuit’s interpretation of
National Environmental Policy Act precedent in this
case.8” They seek a narrower reading of the statute in
which agencies are not required to study environmental
impacts “beyond the proximate effects of the action over
which the agency has regulatory authority.”88 We will
stay tuned for whether the court adopts the petitioners’
more constrained reading of the law’s scope, which could
potentially preclude or restrict consideration of out-of-
state air pollution impacts in the future. In the mean-
time, New Yorkers and New Jerseyans are left to wonder
whether and when the nation’s first comprehensive con-
gestion pricing scheme will ever get moving.
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