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A. The Path to State Congestion Pricing Legislation

In New York City, the effects of traffic congestion have 
long contributed to public health and other quality of life 
problems.7 Pre-pandemic, 7.7 million people entered Man-
hattan’s Central Business District (CBD) each day.8 Vehicular 
traffic results in GHG emissions as well as localized pollu-
tion.9 In certain areas of Manhattan, concentrated levels of 
particulate matter (PM) and ozone are exceedingly high10 
and contribute to increased deaths and serious illnesses, such 
as heart and lung diseases.11

The idea of a using a congestion pricing scheme to address 
the acute traffic in Manhattan’s CBD has been percolating 
for over a century.12 The Bloomberg administration made at-
tempts in 2007 and 2008,13 but despite a coordinated effort 
and strong public support, the state failed to provide approv-
als required to unlock federal funding.14 After that defeat, 
policy makers and advocates released various proposals and 
continued advocating for congestion pricing as a method to 
reduce congestion in Manhattan.15 

New York State’s congestion pricing scheme, perennially 
in the news but yet to get off the ground, is currently facing 
six legal challenges.1 Among the litigants is the state of New 
Jersey.2 The various lawsuits challenge the adequacy of the 
Federal Highway Administration’s (FHWA) environmental 
review of the program under the National Environmental 
Policy Act (NEPA), among other claims.3 In this respect, the 
current litigation raises interesting questions about the role 
of NEPA in evaluating interstate disputes.

I.	 How Did We Get Here? The History of New 
York’s Congestion Pricing Program

Congestion pricing programs aim to reduce traffic in heav-
ily congested urban areas through the use of tolling or other 
pricing signals to deter vehicles from driving in the area desig-
nated under the program. London4 and Stockholm,5 among 
others, tout the success of their programs. For example, in 
London, congestion pricing has reduced traffic by thirty per-
cent and greenhouse gas (GHG) emissions by twelve percent, 
while increasing transit ridership significantly.6 
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and public participation.30 The most extensive environ-
mental review process under NEPA is an Environmental 
Impact Statement (EIS), which involves multiple public 
hearings, opportunities for public comment, and detailed 
analysis.31 

In the case of New York’s congestion pricing proposal, 
the FHWA chose the second-most in-depth level of re-
view—an Environmental Assessment (EA).32 The goal of 
an EA is to determine whether there are potentially signifi-
cant adverse environmental impacts that would need to be 
studied and disclosed in an EIS.33 An EA can also help 
the agency identify alternatives and measures to mitigate 
adverse environmental impacts.34 In this case, the project 
sponsors35 conducted an “EA plus,” and engaged in multi-
ple rounds of public hearings and stakeholder engagement 
sessions that are not strictly required for an EA.36 

The EA’s traffic analysis indicated that the Program 
would result in significant decreases in vehicles enter-
ing Manhattan, minor decreases in regional vehicles 
miles traveled, and a minor increase in traffic in certain 
neighborhoods in New York and New Jersey.37 The traf-
fic reductions would have significant benefits for local and 
regional air quality.38 For example, the EA found that de-
pending on the specific tolling scheme selected, the Pro-
gram could reduce annual PM10 emissions by twelve percent  
in the Manhattan CBD.39

One notable element of this process was consideration 
of environmental justice impacts of the Program. The con-
cept of environmental justice was first incorporated into 
federal agency action by Presidential Executive Order in 
1994.40 The Biden Administration has strengthened this 
commitment with Executive Order 14096, which builds 
upon prior efforts to promote environmental justice and 
explicitly incorporates environmental justice analysis un-
der federal agency NEPA review.41 FHWA has developed 
its own guidance on how it will incorporate environmental 
justice into its work, including during NEPA review.42 

For the congestion pricing NEPA review, FHWA and 
the project sponsors convened an Environmental Justice 
Stakeholder Working Group and an Environmental Jus-
tice Technical Advisory Group.43 The EA considered envi-
ronmental justice impacts by looking at how the Program 
might divert traffic to highways around the Manhattan 
CBD, and whether these additional vehicles might ad-
versely affect the air quality of nearby neighborhoods.44 

The EA identified particular neighborhoods that could be 
adversely affected, including areas in Lower Manhattan, 
Brooklyn, and the Bronx in New York, and Orange, East 
Orange, Newark, and Fort Lee in New Jersey.45 To address 
potential increased pollution in those neighborhoods, the 
EA proposed targeted mitigation measures, such as road-

Congestion pricing advocates finally succeeded in 
2019, when the state authorized the implementation of a 
congestion pricing program, officially known as the Cen-
tral Business District Tolling Program (“the Program”).16 

The Program works by charging drivers a toll to en-
ter the Manhattan CBD, which is comprised of Manhat-
tan south of and including 60th Street, but excluding the 
FDR Drive, the West Side Highway, and the Hugh L. 
Carey Tunnel connection to West Street.17 

The authorizing statute (the Act) sets twin purposes 
for the Program: to reduce traffic congestion and to fund 
capital improvements to the Metropolitan Transportation 
Authority (MTA).18 In its legislative findings, the Act 
notes that in the most congested part of Midtown Man-
hattan, the average vehicular speed is a sluggish 4.7 miles 
per hour.19 At a minimum, the tolling program must 
“provide for sufficient revenues . . . to fund fifteen billion 
dollars for capital projects” for the MTA.20 The legislature 
found that increasing funding for the MTA and reducing 
congestion were critical to protect the public health and 
safety of New Yorkers.21 

The Act directs the Triborough Bridge and Tunnel Au-
thority (TBTA), an affiliate of the MTA, to design and 
establish the Program, with input from the New York 
City Department of Transportation (NYCDOT).22 The 
Act also instructs the TBTA to create a Traffic Mobility 
Review Board (TMRB) for purposes of making recom-
mendations for the Program.23 In recommending toll 
amounts, the TMRB is instructed to consider factors in-
cluding, among other things, “traffic patterns, traffic miti-
gation measures, operating costs, public impact, public 
safety, hardships . . . and environmental impacts, includ-
ing but not limited to air quality and emissions trends.”24 

The Act waives certain state and local environmental 
and land use review processes, including the State En-
vironmental Quality Review Act and New York City’s 
Uniform Land Use Review Procedure.25  However, the 
Program, as envisioned, would involve tolling on feder-
ally funded roadways,26 which requires approval by the 
FHWA under the federal Value Pricing Pilot Program 
(VPPP).27 

B. 	 Environmental Review Under NEPA 

The need for FHWA approval triggered federal envi-
ronmental review under NEPA. NEPA is a process statute 
that requires federal agencies to assess significant environ-
mental impacts before taking major federal actions.28 The 
NEPA review process can also lead to project mitigation 
measures to avoid adverse environmental impacts.29 De-
pending on the likelihood of significant environmental 
impacts, NEPA requires varying levels of agency analysis 
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group of local, state, and federal elected officials from New 
York City and surrounding New York counties, includ-
ing the Staten Island Borough president.62 Each of these 
suits focuses on alleged NEPA violations, claiming that 
the FHWA should have conducted a full EIS and failed to 
adequately analyze and mitigate impacts to environmental 
justice communities in New York City and surrounding 
areas.63 These lawsuits further allege that the FHWA must 
produce a supplemental EIS to evaluate these impacts, on 
the theory that the MTA is proceeding with a pricing plan 
that was not specifically studied by the EA.64 The UFT 
plaintiffs also brought claims alleging that the congestion 
pricing scheme violates the Dormant Commerce Clause, 
impinges on the right to travel, and violates the New York 
State Constitution’s Green Amendment because it will al-
legedly increase air pollution in parts of New York.65 

In late March 2024, on the day before the MTA gave 
final approval to the congestion pricing tolling plan, Rock-
land County, New York, filed a claim alleging that the tolls 
would constitute an unauthorized tax in violation of state 
and federal constitutional provisions.66 The county is also 
seeking to force the MTA to perform a study of the im-
pacts of the congestion pricing tolls in the context of other 
fees and tolls paid by the region’s commuters.67

III. The Road Forward: NEPA as a Vehicle for 
Addressing Interstate Disputes

Although NEPA was designed as a process statute that 
imposes disclosure obligations on federal agencies, New 
Jersey is utilizing the federal law as a sword to challenge 
New York’s policy decisions in enacting and designing the 
state’s congestion pricing scheme. In this regard, this par-
ticular case raises interesting questions about the role of 
NEPA as a means of evaluating interstate disputes. 

NEPA’s implementing regulations address the role of 
states at various points in the review process. As an initial 
matter, when federal agencies are determining the appro-
priate level of NEPA review, the agencies must consider 
the “affected area,” which can be “national, regional, or 
local.”68 Further, federal agencies are directed to involve 
state governments when preparing EAs “to the extent 
practicable.”69 There are additional requirements for state 
involvement when agencies prepare Environmental Impact 
Statements, which FHWA elected not to prepare here.70 

FHWA’s NEPA regulations also address state govern-
ment involvement in environmental review. States seek-
ing federal approvals from FHWA that trigger NEPA 
have an obligation to notify and solicit early input from 
“[o]ther States . . . that may be significantly affected by 
the action.”71 State applicants must also notify affected 

side vegetation, parks and greenspace, and air filtration in 
schools.46 

C. 	 The MTA Inches Toward Implementation 

The NEPA process concluded in June 2023, approxi-
mately four years after the Act was enacted.47 The FHWA 
determined that the Program would not have a significant 
adverse environmental impact and that a full EIS would 
not be needed.48 

The MTA released a planned tolling program in De-
cember 2023,49 following recommendations from the 
TMRB.50 The MTA held a series of public hearings on 
the proposed plan,51 and reviewed over 25,000 public 
comments.52 On March 27, 2024, the MTA, acting in its 
capacity as the board of the TBTA, formally voted to ap-
prove the tolling plan.53 However, the MTA has separate-
ly announced that it is suspending certain capital proj-
ects and all new advertisements of construction contracts 
linked to congestion pricing funds, while the lawsuits are 
pending.54 Such delays will stall updates to the subway’s 
signaling system, station accessibility upgrades, phase two 
of the Second Avenue Subway line, and electrification of 
fleets.55 Pending the outcome of the litigation, MTA has 
indicated that it intends to implement the Program by 
this summer.56 

II. 	 A Wave of Litigation Challenging New 
York’s Congestion Pricing Program

The lawsuits challenging New York’s congestion pric-
ing scheme began as soon as the FHWA released the Final 
EA. In July 2023, New Jersey filed a suit alleging that 
the FHWA did not adequately consider New Jersey in its 
environmental analysis.57 New Jersey also challenged the 
FHWA’s analysis of air quality impacts in New Jersey un-
der the federal Clean Air Act’s “conformity” provisions, 
which require federal agencies to consider how a federal 
action impacts a state’s ability to conform with federal air 
quality standards.58 

In November, Mark Sokolich, mayor of Fort Lee, 
New Jersey, and a group of constituents filed a similar 
complaint, focusing on the specific impacts to Fort Lee, 
which sits at the base of the George Washington Bridge.59 

Fort Lee raised concerns about how traffic that would be 
diverted around the congestion pricing zone could poten-
tially impact local air quality.60

A second wave of lawsuits began in December 2023 
and January 2024, when three groups of New York plain-
tiffs filed three separate lawsuits. Two suits were filed by 
lower Manhattan community groups and residents.61 

A further suit was brought by a coalition of unions, in-
cluding the United Federation of Teachers (UFT), and a 



24	 NYSBA  Municipal Lawyer  |  2024 |  Vol. 38 |  No. 1

had any reason on its own to consider the health of New 
Jersey residents when setting up a tolling structure within 
the jurisdictional boundaries of New York City.82  

New Jersey’s claims also raise important questions about 
who speaks for the state when engaging in inter-state dis-
putes. It is notable that the New Jersey attorney general 
did not make an appearance in the congestion pricing 
litigation; the state hired outside counsel.83 However, two 
local government units within New Jersey chose to par-
ticipate in the litigation. Bergen County filed a separate 
amicus brief in support of New Jersey’s case, and the mayor 
of Fort Lee and a contingent of New Jersey residents filed 
a separate case bringing similar claims.84 Each of these 
governmental entities purport to speak for the state or a 
subdivision within it. 

The public engagement process built into NEPA also 
allowed other voices to come forward and speak on be-
half of New Jersey’s interests. Several New Jersey-based 
entities filed comments on the draft EA, providing their 
own perspective on how the congestion pricing program 
would impact New Jersey residents.85 Later, when New 
Jersey brought suit challenging the NEPA analysis, a co-
alition of thirty-four New Jersey local community-based 
organizations representing environmental, transportation, 
and equity-based interests filed an amicus brief defend-
ing the EA and directly challenging the positions taken by 
New Jersey.86 The New Jersey community organizations 
heralded the benefits of congestion pricing for New Jersey 
and defended the NEPA public engagement process.87 In a 
set of pointed arguments, the local groups identified a dis-
sonance between New Jersey’s position in this case, and the 
state’s choice to pursue less rigorous NEPA review for the 
state’s New Jersey Turnpike expansion project, noting that: 
“Public input in connection with the Tolling Program was 
a model of transparency compared to what NJTA is doing 
in connection with the Turnpike Expansion.”88  

One consequence of a participatory democracy is that 
when administrative or judicial proceedings afford mul-
tiple opportunities for public input, this can lead to com-
plex, and at times fractured, definitions of local represen-
tation. In the case of congestion pricing, multiple parties 
were able to speak on behalf of the people of New Jersey, 
and each were offered an opportunity to be heard. How 
this will shape the ultimate outcome remains to be seen. 

B. 	 Beyond Congestion Pricing: What Will 
Interstate Disputes Over Air Quality Look Like 
in the Future? 

While the congestion pricing litigation moves forward, 
another set of inter-state air quality disputes have been gar-
nering national attention. In February 2024, the Supreme 

state governmental agencies when the EA is available for 
comment.72 

A. 	 New Jersey Has Claimed Harm, But Who 
Speaks for New Jersey Residents? 

In the congestion pricing litigation, New Jersey has 
raised both procedural and substantive NEPA claims 
challenging the adequacy of the NEPA review with re-
gard to out-of-state impacts. New Jersey has argued that 
FHWA should have conducted a full EIS, rather than an 
EA, 73 and that the EA process failed to “meaningfully 
engage” New Jersey and its state agencies, which alleg-
edly led FHWA to overlook significant impacts on New 
Jersey.74 In response, the FHWA argues that the process 
for obtaining input from New Jersey exceeded NEPA’s re-
quirements, noting that the project sponsors conducted 
two “early outreach” sessions in New Jersey, and three ad-
ditional environmental justice webinars specifically dedi-
cated to New Jersey.75 

New Jersey has separately claimed that the EA failed to 
properly analyze how traffic diversions resulting from the 
toll structure could impact air quality in New Jersey gen-
erally, and in local New Jersey environmental justice com-
munities specifically.76 FHWA has responded to these al-
legations by pointing to the EA’s findings that the project 
would result in no more than a 0.2% change in vehicle 
miles traveled in New Jersey as a whole, with minimal 
impacts on air quality.77 The agency defended its method-
ology for considering localized impacts on environmental 
justice communities within New Jersey, pointing to the 
EA’s description of place-specific mitigation measures that 
could be adopted in New Jersey.78 

FHWA’s attention to potential mitigation measures to 
address impacts on environmental justice communities in 
New Jersey was driven, in part, by participation by the 
Environmental Protection Agency (EPA). The EPA sub-
mitted a letter asking for a more detailed environmental 
justice analysis of air quality impacts in the Bronx, Staten 
Island, and Bergen County, New Jersey, “where the analy-
sis in the Draft EA projects that traffic congestion will 
likely worsen due to Project implementation.”79 The EPA 
urged more community engagement on environmental 
justice impacts and more attention to potential mitiga-
tion measures.80 In the final EA, FHWA conducted ad-
ditional study of such potential impacts and included ad-
ditional discussion of mitigation measures.81 

In this regard, the NEPA process appears to have served 
as a procedural vehicle for federal consideration of how a 
program operating in one state can impact the environ-
mental health of residents in a neighboring state. This is 
meaningful, as it is unclear whether the MTA would have 
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Court heard oral argument on whether it should grant an 
emergency stay of EPA’s Good Neighbor Plan and inter-
state ozone rule.89 The rule was issued pursuant to the 
“Good Neighbor” provision of the Clean Air Act, which 
instructs upwind states to reduce emissions that impact 
the air quality in downwind states.90 Three states—Ohio, 
Indiana, and Virginia—along with a group of companies 
and trade associations, have challenged EPA’s rule.91

In the Good Neighbor litigation, New York and New 
Jersey have teamed up together as part of a coalition of 
downwind states and local governments that have joined 
the proceeding in defense of EPA’s rule, noting that  
“[o]zone precursors transported from upwind States 
contribute substantially to the elevated ozone levels in 
[downwind States],” including over fifty percent of ozone-
forming emissions in some downwind jurisdictions.92 The 
stakes of this litigation may be higher than the congestion 
pricing litigation, insofar as the upwind states are challeng-
ing EPA’s authority to directly regulate pollution within 
those upwind states. As discussed, NEPA plays an impor-
tant role in governmental decision-making and can lead to 
mitigation measures, but it does not extend authority to 
federal agencies to directly regulate state conduct. 

During oral argument, several Supreme Court justices 
exhibited a skepticism toward EPA’s position in the Good 
Neighbor case.93 This skepticism appears in the context 
of an overall willingness by the Court to constrain federal 
agency administrative actions, particularly with regard to 
environmental protection.94 It is unclear what this precar-
ity surrounding EPA’s authority will mean for downwind 
states like New York and New Jersey, and what protections 
they will receive in the future. 

This backdrop of uncertainty regarding the authority 
of federal agencies to directly regulate inter-state air pol-
lution adds an additional gloss to the congestion pricing 
litigation. Politics, like pollution, are affected by changing 
winds. Depending on the goals of the next presidential 
administration, state efforts to address local air quality and 
GHG emissions may take on increasing significance. The 
congestion pricing litigation illustrates that NEPA can be 
one vehicle for examining how a state’s policies may af-
fect local air pollution outside the state. NEPA’s built-in 
opportunities for broad public engagement may play an 
ongoing role in bringing forth multiple perspectives on 
how extraterritorial interests might be implicated in state 
policies.  
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