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Introduction
The Federal Energy Regulatory Commission
(“FERC” or “Commission”) faces increasing and
conflicting pressures from both States and the
Department of Energy (“DOE”) to intervene in the
federal wholesale electricity markets that FERC
administers. This primer provides a brief
overview of those political forces and the legal
framework in which they operate. These cross
currents, some of which are quite recent, have
the potential to fundamentally alter the federal
electricity markets, or even precipitate their
collapse.
Under the Federal Power Act (“FPA”), States and
the federal government share authority over our
nation’s electricity sector. Generally speaking,
FERC governs interstate sales of wholesale
electricity whereas States control the retail
distribution of electricity to consumers. For
certain parts of the country, FERC allows the
price of wholesale electricity to be set through
competitive markets. Because the wholesale and
retail sides of the grid are not “hermetically
sealed,”1 State efforts to decarbonize the grid, or

otherwise promote preferred generation
resources, can have significant consequences on
wholesale market prices. When this occurs,
aggrieved parties may petition FERC to account
for these price effects in setting wholesale
electricity rates. FERC may choose to mitigate
these effects, accommodate them, or maintain
the status quo.2
The FPA sets limits on what FERC and the
States can do. Injured parties have sought relief
in federal court on grounds that the States or
FERC have acted beyond their respective
jurisdiction, impermissibly encroaching on the
other’s sphere of control. The Supreme Court
has adjudicated recent jurisdictional disputes with
a relatively light touch. With respect to the FPA’s
preemptive effect, it has eschewed a bright line
rule in favor of a more fact-specific inquiry.3 This
pragmatic approach has allowed FERC, the
States, and private stakeholders leeway to
pursue policies such as State renewable portfolio
standards and federal demand response
regulation.
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Several weeks ago, the Trump administration
injected itself into this dynamic, asserting that
FERC has failed to fairly compensate coal and
nuclear power plants for the “resilience” and
“reliability” that these resources provide to the
grid. On September 29, 2017, the DOE issued a
notice of proposed rulemaking urging FERC to
adopt a tariff that provides cost recovery and a
fair return on equity to resources in organized
markets that, inter alia, have a “90-day fuel
supply on site.”4 The proposal would force
utilities, and ultimately consumers, to pay eligible
coal-fired and nuclear power plants for all their
costs. In so doing, it would allow those
generators to submit artificially lower bids into the
wholesale markets, dramatically lowering market
prices, and possibly leading to the total collapse
of the wholesale markets.5 DOE directed FERC
to take final action on the proposal within 60
days.6
Although nuclear and coal generators praised
DOE’s action, the proposal ignited protest from a
cavalcade of energy experts, including several
former-FERC officials,7 as well as groups
representing competing power producers and
environmental interests.8 FERC is an
independent agency and need not implement
DOE’s proposal. But even if FERC declines to
follow DOE’s directive, the coal-friendly message
from the Trump administration is clear, and could
incline FERC to take a harder line towards State
environmental policies that influence wholesale
market prices. Carbon pricing initiatives led by
regional transmission organizations (“RTOs”),9
which are overseen by FERC, also may be
viewed through a more skeptical lens.

The Federal Power Act and Jurisdictional
Limits
As previously mentioned, the FPA divides
authority over the nation’s electricity sector
between States and the federal government. The
statute gives FERC exclusive authority over the
transmission and sale of wholesale electricity in
interstate commerce.10 However, the FPA
reserves to the States jurisdiction over “any other
sale of electric energy,”11 including retail sales
(i.e., sales to end-use customers) and wholesale
electricity sales that occur entirely within the
state.12 States also retain control over “facilities
used for the generation of electric energy.”13
In recent years, this statutory division of authority
has “generate[d] a steady flow of jurisdictional
disputes because—in point of fact if not of law—
the wholesale and retail markets in electricity are
inextricably linked.”14 Changes on the stateadministered retail side of the electricity sector
can affect prices in the federally-regulated
wholesale markets, and vice versa. As a result,
demarcating jurisdictional boundaries is difficult.
It requires not just ascertaining whether a given
State policy influences wholesale market rates,
but whether the policy is so tied to the wholesale
rates that it usurps FERC’s authority.
In Hughes v. Talen Energy Mktg., LLC,15 the
Supreme Court provided some guidance as to
when State policies impermissibly intrude on
FERC’s turf. Hughes held that the FPA
preempted a Maryland order directing utilities to
enter into a contract for differences with a new
gas-fired power generation plant in order to
incentivize the plant’s construction. The Hughes
holding was expressly limited; it invalidated the
Maryland order solely because the contract
conditioned payment of funds on capacity16
2

clearing the wholesale auction. “Nothing in this
opinion,” the Court admonished, “should be read
to foreclose Maryland and other States from
encouraging production of new or clean
generation through measures untethered to a
generator’s wholesale market participation.”17
Ongoing challenges to state nuclear subsidies –
the latest wave in the steady flow of jurisdictional
disputes – may clarify what distinguishes a
“tethered” from an “untethered” State policy.
Following Hughes, New York and Illinois
implemented zero-emission credit (ZEC)
programs to prop up their aging nuclear fleets,
which provided both local employment and
gigawatts of carbon-free electricity. Competing
electricity generators sued, claiming that the
States, through these programs, were
substituting their preferred rates for those
approved by FERC. The Southern District of New
York and Northern District of Illinois both
dismissed the complaints, although appeals are
pending before the Second and Seventh Circuits,
respectively.18
Notably, in both cases, the district courts held
that the FPA does not allow private parties to
bring suit in federal court on the basis that a state
law violates the FPA, and even if it did, the ZEC
programs at issue were not preempted and did
not violate the dormant commerce clause.19 This
legal precedent, if upheld, would be
consequential.20 The elimination of a private right
to preempt would preclude power generators,
utilities, and groups representing ratepayers and
environmental interests from suing in federal
court to enjoin State actions that the FPA
allegedly preempts. These parties would have to
first present their claims to FERC. The
Commission would consider these jurisdiction-

based claims along with other FPA claims,
including allegations that the wholesale rates
affected by these State actions are not just and
reasonable.
The upshot of this holding is that FERC would
have a greater ability to define the limits of its
own jurisdiction. Proceedings before the
Commission would rise in importance as FERC
would hear all disputes in the first instance. No
longer would the same claim proceed along
parallel tracks before both FERC and the federal
courts. Furthermore, under the current Chevron
framework, Commission determinations,
including those concerning preemption, likely
would receive deference from a reviewing
court.21 That is, where statutory ambiguities exist,
a federal judge would weigh FERC’s own
conclusion as to the FPA’s allocation of State
and federal power in deciding that issue.
Funneling disputes through FERC’s
administrative procedures would strengthen
FERC’s hand as it seeks to ensure that
competitive markets produce just and reasonable
rates in the face of State and DOE policy.
FERC’s Mitigation and/or Accommodation of
State Public Policy
It is unclear what action, if any, FERC will take to
mitigate the effect of State policies on wholesale
electricity prices in capacity markets, particularly
out-of-market payments to nuclear generators.22
In parallel to federal litigation, power producers
have filed complaints before FERC urging the
Commission to take such countermeasures.23
Proposed remedies include enhancing buyerside mitigation measures, i.e. “offer floors . . . to
deter large net buyers and local governments
from subsidizing new entry and artificially
depressing capacity market prices.”24 Such price
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floors, sometimes called minimum offer price
rules (“MOPRs”),25 could require “all new and
existing resources that receive out-of-market
revenue to bid at least at the level they would
have bid if they were being supported solely by
the competitive marketplace.”26 RTOs also have
considered “two-tiered pricing” to mitigate the
influence of uncompetitive bids along with other
measures.27
On the other hand, FERC could move to
accommodate, rather than mitigate, State policy,
allowing RTOs to file tariffs that integrate states’
environmental goals into the wholesale market.
This could take the form of centralized
procurement of environmental attributes
identified by the states (like the RECs and ZECs
programs), or the inclusion of a carbon or
pollution adder in wholesale energy bids. RTOs
could also craft a combination of these two main
approaches, integrating state environmental
goals in part, while leaving states free to pursue
different or more stringent environmental goals.28
Whatever course FERC pursues, RTOs likely will
continue to play a key role in this policy
landscape. Born out of FERC Order No. 2000
(which, in turn, built on Order Nos. 888/889),
RTOs are quasi-legislative, non-profit entities that
manage the transmission grid on a regional
basis. They vary not only in their internal
governance structures, but also in their service
areas, which cover different States with different
policy priorities. This can sometimes lead to
RTOs adopting different market rules and
litigation positions.29 Under Section 205 of the
FPA and FERC’s regulations, RTOs must file
their proposed rate schemes with FERC, who
then determines whether the rates are “just and
reasonable.”30

Some RTOs have made noted efforts to
accommodate State public policy. NYISO, for
instance, has initiated a stakeholder process to
examine “the potential for using carbon pricing
within wholesale markets to further New York’s
energy goals.”31 The New England Power Pool’s
Integrating Markets and Public Policy stakeholder
process has considered reforms such as
implementing a carbon tax or changing capacity
market design.32
Two key questions arising from RTOs’ treatment
of State policy are (i) what authority do RTOs
have under the FPA to premise their tariffs on
state environmental goals, and (ii) to what extent
will FERC defer to RTO decision-making going
forward. Promotion of clean energy generation
typically resides in the province of the States.
Though FERC has rather broad authority to
approve RTO-filed tariffs as just and reasonable,
RTOs could be overstepping their jurisdictional
limits by incorporating carbon pricing into the
wholesale market prices.33 Even if FERC could
approve an RTO-filed tariff that incorporates
State public policy goals, it likely would not be
required to do so, and it is unclear what
deference, if any, FERC would accord to such
proposals.34
DOE’s Recently Proposed Coal and Nuclear
Subsidy
FERC also could fundamentally reform the
markets in the name of “resilience” and
“reliability.” On September 29, 2017, the
Department of Energy (DOE) issued a notice of
proposed rulemaking directing FERC, through
the Commission-approved wholesale markets, to
“accurately price generation resources necessary
to maintain the reliability and resiliency of our
Nation’s electricity grid.”35 Under the proposed
4

rule, eligible reliability and resiliency resources
must, inter alia, have “a 90-day fuel supply on
site.”36 This would appear to encompass coal,
nuclear, and certain hydroelectric facilities.
Given the vagueness of DOE’s proposed rule, it
is unclear how FERC would “accurately price”
these resources. For instance, DOE proposes
that the FERC-approved rate
shall include pricing to ensure that each
eligible resource is fully compensated for
the benefits and services it provides to
grid operations, including reliability,
resiliency, and on-site fuel assurance,
and that each eligible resource recovers
its fully allocated costs and a fair return on
equity.37
Compensating “benefits and services” and
ensuring recovery of costs plus a return on equity
are two different goals that could lead to radically
different rules. FERC staff provided commenters
with an extensive list of questions that would help
the agency understand the implications of DOE’s
proposed rule, underscoring both the breadth of
the proposed reform and lack of basic policy
details provided.38
Backlash to the DOE’s proposal resonated from
almost all quarters of the electricity sector.39
Renewable energy and natural gas
representatives filed an unprecedented joint
motion before FERC arguing that no reliability
emergency existed that would justify an interim
final rule or DOE’s aggressive timetable, and
cited DOE and North American Electric Reliability
Corporation’s own reports for support.40 Two of
the three acting FERC commissioners assured
stakeholders that FERC would not “destroy the

marketplace” in order to implement DOE’s
proposal.41 One Montana public utility
commissioner claimed it would “dynamite” the
competitive wholesale markets.42 Days later,
DOE Secretary Rick Perry sought to downplay
the radical scope of DOE’s proposal stating it
“wasn’t a directive” and aimed to merely start a
conversation on the need to address resiliency.43
As noted above, FERC possesses ultimate
authority over wholesale rates.44 It must consider
DOE’s proposal, but need not adopt it.45 At this
time it is difficult to predict what action FERC
ultimately will take. Prior to the DOE proposal,
interim FERC Chairman Neil Chatterjee stated
that the existing coal and nuclear fleet “need to
be properly compensated for the value they
provide to the system.”46 A majority of the
Commission may be hesitant to “blow the market
up”47 solely to prop up uncompetitive incumbent
energy resources, but it may be more receptive
to market proposals that incorporate the value of
reliability in a resource-neutral way.
In the meantime, the political winds buffeting
FERC’s competitive markets show no signs of
diminishing. As cheap natural gas and
renewables continue to outcompete coal and
nuclear power in the marketplace, incumbent
generators have increased their efforts to obtain
subsidies from Washington. States, for their part,
are expanding their efforts to fight climate change
and promote clean energy, taking actions that at
times bring them into conflict with federal
priorities. Indeed, the pressure on States to
green the power sector is arguably stronger now
in the wake of recent federal environmental
regulation rollbacks. Both forces in different ways
test FERC’s longstanding commitment to
competitive wholesale electricity markets. The
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Commission has the flexibility under to FPA to
successfully manage these challenges, but
whether and in what form the markets will survive
is as yet unknown.
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