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Richard B. Stewart: A Personal Account and Role at EDF 

James T. B. Tripp1 
 
Our Personal Relationship 

Sixty-three years ago, during freshman week in September 1957, I met Dick Stewart as he 
was entering Yale’s Vanderbilt courtyard with a group of classmates. He was hard to miss since 
he was taller and larger than the others both physically and mentally. We worked together on the 
Yale Daily News, were members of the same fraternity, shared an interest in music, and even 
played bridge as partners. Dick was considered by my classmates who knew him as a Renaissance 
Man because he seemed to know everything. His breath of knowledge, intellect, immense range 
of interests, and curiosity earned him that praise. 
 After we graduated from Yale in June 1961, Dick went off to Oxford University as a 
Rhodes Scholar, and I attended the University of Munich for a year. I next saw Dick in the student 
dining area at that University during lunch time one day. I was in a long queue with fellow students 
and suddenly I saw Dick, striding into the room where I was queuing, clearly looking for me. He 
stood out above all the students. I yelled his name! I was thrilled to see him along with some other 
classmates traveling with him. Later in the early spring of 1962 we traveled together for five weeks 
in Spain, Dick just seemed to have extensive knowledge of the history of Spain and the architecture 
of the cathedrals and other buildings of historic note. The finale of that trip took us to Paris where 
we went to the opera, something that we continue to do today at the Metropolitan Opera since we 
share an interest in music 
 After my one year on the Continent, I returned to Yale Law School and Graduate School 
from which I graduated in 1966 with a master’s degree in Philosophy and a law degree. When 
Dick attended Harvard Law School, he visited me and my family near Boston, enjoying Sunday 
lunch with my family. When I was up in Boston, I saw Dick from time to time and attended a few 
lectures at Harvard Law School in courses that he or other college classmates were taking. After 
we graduated from our respective law schools, Dick went to Washington D.C., clerked for a US 
Supreme Court Justice Potter Stewart and then went to work at Covington & Burling. I left New 
Haven for New York, and in 1968, after two years at a small mid-Manhattan law firm, I was 
appointed an Assistant U.S. Attorney in the Southern District of New York where I gained 
extensive trial experience in the Criminal Division for close to five years.  
 
Dick’s Stewart’s Role at the Environmental Defense Fund Since the Mid-1970’s   

In May 1973, as an experienced trial lawyer I became an environmental attorney for the 
Environmental Defense Fund.2  Until the fall of 1977 when EDF moved its Long Island office into 
Manhattan, its World Headquarters was in a ramshackle farmhouse in Long Island’s East Setauket 
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near Stony Brook University. Despite its humble office, EDF’s founding scientists and a local 
lawyer brought a lawsuit in 1967 that resulted in a prohibition on spraying DDT in Suffolk 
County.3 This success had huge national implications. EDF had a strong science-orientation from 
the beginning. Soon, economics joined the sciences as critical disciplines in the legal and policy 
work that EDF pursued. EDF had a part-time economist on staff when I started in 1973. In 1976, 
it became the first national environmental organization to hire a full-time PhD economist, Zach 
Willey, in its Berkeley, California office.  

 
In 1975, a member of the EDF board at the time, Clifford Russell, a PhD economist at 

Resources for the Future and later a professor at Vanderbilt University, read an article on 
administrative law that Dick had published in the Harvard Law Review.4  He was deeply impressed 
with his intertwining of legal and economic thinking and his assessment of the rising role of 
environmental and other public interest organizations. Upon his recommendation, Dick became a 
member of the EDF board. As a result, our paths converged again. Dick as an academic and I as a 
trial lawyer had independently become interested in environmental matters.  

 Dick and the rest of the EDF board and staff, with their interest in innovative legal 
thinking, advocacy, and economics as well as science, fit together seamlessly. It was not so much 
any of Dick’s specific legal writing that was important to EDF, but rather it was his endorsement 
of the way EDF staff integrated law and economics with science. This way of thinking was 
pronounced in a later law review article by Dick,5 where discussion of market innovation and 
modifying command and control regulation were central topics. Dick’s academic thinking 
provided in effect a firm environmental and administrative law framework for EDF’s policy 
initiatives. It enhanced our stature and credibility in cases that we took to court, including two 
cases with EDF as lead plaintiff that EDF won before the US Supreme court 9-0, a record of 
achievement that no other national non-profit organization may claim. In addition, for me, his 
presence helped to confirm that I had taken the right path by, instead of going to a law firm after 
the U.S. Attorney’s office, joining a small, fledging, national not-for-profit environmental 
organization with iffy financial underpinnings in those early years, and to use my trial experience 
to advance the goals of the newly enacted Clean Water Act,6 Clean Air Act,7 and other federal 
statutes.  
 Dick became chair of the board in 1980–83, and then stepped down when he found an 
outstanding replacement in Frank Loy, the President of the German Marshall Fund. Dick remained 
on the board until President George Bush chose him to be the Assistant Attorney General for the 
Land and Natural Resource Division of the U.S. Justice Department in 1989.8  

In 1983, I became the General Counsel of EDF and, in that role, oversaw the formal legal 
action that staff lawyers pursued. The General Counsel is also the staff liaison to the Litigation 
Review (later Advocacy) Committee (“LAC”) that the board set up at the request of the Ford 
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Foundation, an early major financial supporter in the 1969–74 period. The chair of the LAC in 
1983 was James Benkard, a litigation partner at Davis Polk & Wardwell. With his support, I asked 
some law professors whom I knew, first and foremost, Dick Stewart, to join the LAC. Another 
new member at that time was Richard Lazarus, now a professor at Harvard Law School, who had 
served as a summer legal intern for me the summer of 1977. A third was Oliver Houck, a law 
professor at Tulane Law School in New Orleans where I was involved in working on the restoration 
of the Mississippi River Delta in coastal Louisiana. The role of the LAC – then and now – is to 
review the litigation requests prepared by EDF legal staff when they want to initiative formal legal 
action, including initiating or intervening in federal and state court cases, formal agency 
adjudicatory proceedings and formal petitioning.  
 Except during the years when he was in the Justice Department, Dick has continued to 
serve as a member of the EDF LAC since 1983. During that time, Dick, with other members of 
the LAC, has reviewed, commented on, and approved scores of LAC litigation requests from staff 
attorneys, often joined by staff economists or scientists. But the important role of the LAC is not 
just this formal function. It is the ability of LAC members like Dick to discuss legal theories and 
arguments with staff lawyers, and to suggest way to frame those theories and arguments, including 
constitutional issues such as the dormant commerce clause, that advance EDF’s goals. Throughout 
these years Dick has been unbelievably generous sharing his thinking on issues and sharing his 
time.  
  
Integration of Economics and Law at EDF Since the 1970’s 

EDF has a well-deserved reputation for using market instruments and economic incentive 
systems, and then finding the ways to use applicable law to embrace these instruments. Dick’s 
scholarship helped EDF lawyers and economists sharpen these legal arguments and provided an 
academic legal framework for embracing “market-type incentive systems”9 moving away from 
reliance on command and control regulation.  
 For the remainder of this article, I will discuss four examples of such market instruments: 
1) marginal cost pricing, both in the transportation and electric utility sphere, 2) cap and trade with 
emissions trading, 3) reduction or elimination of federal subsidies that have contributed  to 
environmental degradation and 4) trade policies. Among national environmental organizations, 
EDF has been uniquely positioned to advocate for and advance “market-type incentive systems” 
as envisioned by Dick since it has had and still has many outstanding PhD economists on its staff 
and has worked closely with leading academic economists, and EDF has always encouraged its 
staff attorneys, including me, to work closely with such economists.  Staff economists with whom 
I worked during my career at EDF included Zach Willey, who initially worked in our Berkeley, 
California office starting in 1976, before moving to a field office in Bend, Oregon; Dan Dudek, 
who joined the New York office in late 1985 and whose focus has been on cap and trade systems 
both in the USA and China; Nat Keohane, who has been leading EDF’s international climate 
program; Beia Spiller, an economist in the EDF New York office who has worked closely with 
the NYU Law School Institute for Policy Integrity; Ferit Ucar, a former economist in the NY 
office, and Jamie Fine, an economist in the EDF northern California office.  

In addition, several academic economists have played major roles in the development of 
economic thinking at EDF and influenced the attorneys’ work. Two with whom I worked 
personally on EDF matters are William Vickrey, who was awarded the Nobel Prize in the 
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Economic Sciences in 1996 just days before he died,10 and Robert Stavins, a professor at the 
Harvard John F. Kennedy School. Rob had served on the staff of our Berkeley, California office 
in the early 1980’s under Tom Graff, the founder of our California office, who was the most 
important activist and thinker on California water policy from 1971 until the turn of the century.  
 Dick Stewart, more than any other law school professor or preeminent legal thinker, was 
responsible for devising an administrative legal framework that facilitated and gave credence to 
the integration of environmental legal policies, including statutory and regulatory interpretation, 
with the aforementioned economists’ research and analysis.  
 
Marginal Cost Pricing.  
 
 While EDF was active in federal and state adjudicatory proceedings arguing for adoption 
of marginal cost pricing policies before Dick became involved with EDF, I mention these actions 
because they serve as an early example of EDF’s advocacy for “market-type incentive systems”. 
In 1974, the Port Authority of New York and New Jersey decided to increase its Trans-Hudson 
bridge and tunnel tolls and its PATH tube fares.11 At the time, as an interstate transportation 
facility, it was required to obtain approvals from the U. S. Department of Transportation (“DOT”) 
under the Bridge Act of 1906,12 an act that the Port Authority successfully persuaded Congress to 
rescind after this proceeding. Under the Act, other parties could not only comment but request a 
formal adjudicatory hearing before a DOT administrative law judge.13 The Natural Resources 
Defense Council, represented by its attorney David Schoenbrod, had sought party status. Since I 
did not support the increase in PATH tube fares, although we had no problem with the proposed 
increase in trans-Hudson bridge and tunnel toll increases, I conferred Ernst R. (“Hasty”) Habicht, 
an EDF chemist, and EDF’s then executive director Rod Cameron about EDF becoming a party. 
While supportive of EDF seeking party status, they advised me to meet with William Vickrey in 
Columbia University’s economics department. I did so and was soon immersed in the world of 
marginal cost pricing as applied to transportation systems that experience congestion, a concept 
that underpins congestion pricing or time-of-day tolling.  

Vickrey agreed to appear as an expert witness on EDF’s behalf and prepared testimony that 
remains a brilliant exposition of the economic policy rationale behind congestion pricing that also 
addresses environmental justice concerns. His testimony emphasized the economic waste caused 
by congestion, where the driver of any one vehicle is unaware of the costs imposed on other drivers 
and was the key evidence that we discussed in our post-hearing briefs. Vickrey did not consider 
the enormous environmental costs associated with wasted fuel, vehicular air pollutants, and CO2 
emissions. The ALJ was impressed with Vickrey’s testimony and in 1976 ordered the Port 
Authority to assess further Vickrey’s analysis, something that the Port Authority was not 
enthusiastic about doing. The Port Authority did not adopt any form of congestion pricing then, 
and indeed the whole idea was ahead of its time in that the technical means for charging vehicles 
efficiently did not exist. However, Vickrey influenced a generation of transportation advocates, 
including Charlie Komanoff, a PhD economist and president of Komanoff Energy Associates, and 
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Janine Bauer, the first executive director of the Tri-State Transportation Council from 1993 to 
2003, who promoted the idea of congestion pricing. At the time I was the chair of the TSTC board. 
Despite years of inaction, the concept of congestion pricing persisted in the New York area. In the 
spring of 2001, when Chris Ward was its executive director, the Port Authority in fact incorporated 
congestion pricing (“time-of-day tolling”), albeit in a modest fashion, into its trans-Hudson toll 
structure.14  

EDF’s interest in congestion pricing continued. When Mayor Bloomberg pursued the idea 
of time-of-day tolling for vehicles that entered the central business districts of Manhattan, and the 
State Legislature set up an advisory committee to formulate the proposal, Andy Darrell, director 
of the EDF NY program office, served on that committee.15 That proposal was not adopted, but 
close to a decade later, with an emphasis on providing a new source of revenues for a financially 
challenged MTA, Governor Andrew Cuomo advanced a remarkably similar idea. Andy Darrell 
played a central role in organizing the coalition of advocacy organizations including the Riders 
Alliance and the NY League of Conservation Voters that provided key support for adoption of this 
proposal by the State Legislature in 2019.16 

In the public electric utility context, EDF advanced marginal cost pricing ideas with 
Vickrey as a key expert in the 1970s. This work was ahead of its time because the metering 
technology was not available in the 1970s. In the late 1970’s after Dick had joined the EDF board, 
our California office found a new way to approach the problem. Zach Willey and Dan Kirschner, 
an ingenious computer modeler, devised ELFIN, a model that could be used to analyze the 
financial and revenue consequences of alternative utility investment pathways. 17 It established, 
based on huge amounts of data and analysis, that investments in energy efficiency in buildings and 
appliances, renewables, and small-scale generation systems were more cost-effective in terms of 
meeting electric energy demand than construction of the large number of coal-fired and nuclear 
power plants that California utilities were seeking permission from the PUC to construct. In the 
late 1970’s, ELFIN was adopted by the California Public Utility Commission. 

Later, in the early 2000s, public utility marginal cost pricing ideas resurfaced with Jamie 
Fine’s work in our California office using a model that could assess the impacts of electric power 
time-of-day pricing proposals on utility electricity demand during peak periods. Jamie Fine 
assisted the NY office legal staff, including Elizabeth Stein and myself, in promoting these ideas 
in the Con Edison rate proceeding in 2013. The EDF LAC, with Dick Stewart as an energetic 
member, approved our participation in that proceeding with pursuit of time-of-day pricing as a 
central concern as a key policy tool to increase the efficiency of utilization of existing production, 
transmission and distribution infrastructure. Jamie Fine provided testimony in this proceeding 
showing the impact of time-of-day pricing on reducing peak demand use of electrical power based 
on a marginal cost pricing model that he had helped to develop. At the time, both Con Edison and 
New York Public Service Commission staff who testified in that proceeding in July and August 
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2013 opposed the whole idea of time-of-day pricing and adoption of advanced metering 
infrastructure that could measure power consumption in small increments of time.  

That changed in the fall of 2013 with Audrey Zibelman’s arrival as PSC chair and with 
EDF’s relentless advocacy work by Beia Spiller, an economist in the NY office. In its February 
2014 rate proceeding decision, the PSC ordered Con Edison to pursue a Brooklyn Queens Demand 
management project to find far less costly and environmentally advantageous ways of meeting 
demand in a large, growing part of Brooklyn and Queens than building a whole new substation at 
a cost exceeding one billion dollars.18 In addition, through that decision and the settlement that 
Con Edison reached with all the parties (including EDF) in 2016, Con Edison pursued 
implementation of advanced metering infrastructure and two pricing pilots that the infrastructure 
made technically possible. Beia Spiller was the EDF economist who made detailed proposals to 
Con Edison staff to improve the quality of information that could be developed through those pilot 
projects about customer response to changes in price structure, demand response incentives and 
appliance technology, and to make effective use of advanced metering infrastructure with support 
from legal staff Elizabeth Stein and myself. Beia also organized a one-day conference on utility 
pricing that the Institute for Policy Integrity hosted at NYU School of Law. 

 
Cap and Trade – Emissions Trading 

Another economic concept that Dick strongly supported and actively advocated in his 
academic writing19 and while he was the Assistant Attorney General for the Land and Natural 
Resources Division of the Justice Department during George Bush’s presidency 1989–93 was 
utilization of cap and trade systems relating, first and foremost, to US or international control of 
CO2 emissions. The lead EDF staff economist who was interested in and thought a lot about 
emissions trading was Dan Dudek, who joined the NY office in 1985.  

In the summer of 1988, at the behest of Senators John Heinz of Pennsylvania and Tim 
Wirth of Colorado, whose wives sat on EDF’s board, Rob Stavins prepared a report on the use of 
economic mechanisms to advance solutions to environmental problems.20 That report included 
discussion of cap and trade as a mechanism for addressing and reducing power plant SO2 
emissions in an economically efficient manner. In early 1989, President Bush’s Counsel Boyden 
Gray called Fred Krupp to solicit EDF’s assistance in framing an electric utility SO2 cap and trade 
program. The power plants that would be mostly directly affected would be coal-fired facilities 
largely in the middle part of the country. Dan Dudek was the obvious person on the staff to take 
charge of this critical project.  

Since I had helped to support and defend in court the New Jersey’s Pinelands transfer of 
development rights (known as Pineland Development Credits program) set forth in the Jersey 
Pinelands Commission 1981 Comprehensive Management Plan, which was conceptually similar 
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ECA735C7C625}. 
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to an air pollutant cap and trade program,21 I provided some initial assistance to Dan. However, it 
was the team of Dan, Michael Oppenheimer, a PhD atmospheric scientist who was EDF’s senior 
scientist, and Joe Goffman, a lawyer and gifted policy advocate in our D.C. office, who advanced 
this initiative with EPA, the White House, and Congress. Dan oversaw the preparation of a report 
that found that a cap-and-trade program would produce a highly significant cost savings, in 
contrast to a command and control approach. EPA’s own analysis confirmed the substantial 
savings. Indeed, the cost savings were of a magnitude that the White House decided to support a 
more aggressive SO2 reduction program than it had initially proposed. Ultimately, Congress 
incorporated an SO2 cap and trade program into Title IV of the Clean Air Act Amendments of 
1990,22 a title that has been remarkably successful in driving down electric utility SO2 emissions 
at moderate cost. 

In October 1989, Dan Dudek and Michael Oppenheimer asked me to participate in an IPCC 
policy committee meeting as EDF’s representative. The chair of that policy committee asked me 
to serve on a CO2 emissions trading working group that he was establishing. In April 1991, Dick 
Stewart, as the US representative in his capacity as the Assistant Attorney General, and I flew 
together to Paris to participate in a workshop on economic instruments, including both emissions 
trading and carbon taxes.  

On another front, EDF’s California staff and Jim Marston, the director of the EDF Texas 
office, were actively engaged in supporting what became the California Global Warming Solution 
Act of 2006.23 The California Air Resources Board pursuant to that statute adopted a Scoping Plan 
that incorporated a cap and trade strategy for reducing CO2 emissions from major stationary 
sources in a cost-effective manner.24 An Environmental Justice coalition, Association of Irritated 
Residents, challenged the Scoping Plan, largely because of its preference for a cap and trade system 
as the strategy for achieving significant CO2 reductions from these sources.25 The Association 
maintained that a cap and trade program could make conventional air pollution from these sources 
in low-income communities worse than otherwise, with no apparent evidence.  

In EDF’s California office, attorney Tim O’Connor thought that we should enter the case 
in support of the California Air Resources Board, considering our work on the statute and the 
Scoping Plan and EDF’s enduring support for a cap-and-trade program. Dick Stewart and the other 
members of the Litigation Advocacy Committee (LAC) supported this undertaking despite our 
distaste for challenging the Association. I assisted Tim in thinking through legal strategies. After 
its motion to intervene on behalf of the Air Resources Board was denied, EDF proceeded as an 
amicus.26 The court rejected the Association’s argument that the cap-and-trade program was not 
legally authorized but agreed that the Board had not adequately investigated alternatives to it.27 In 
response, the Air Resources Board revised its environmental impact statement, considered 
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alternatives, and again adopted the cap-and-trade program as the preferred strategy. The courts 
upheld this action.28 

In the sense that “all’s well that ends well,” with strong support from the EDF California 
offices led by Quentin Foster, the California Legislature in 2018 finally adopted two major pieces 
of legislation, one continuing the authority for the Scoping Plan with its cap and trade component 
and the other strengthening enforcement of major stationary source air pollution permits in low-
income areas.29 In 2019, the California Legislature approved the legislation by a two-thirds margin 
and Governor Jerry Brown signed into law a statute that specifically allowed the use of emissions 
trading auctions that generated revenues. 

 
Environmentally Detrimental Federal Subsidies 
In the early 1980s, EDF became concerned about the detrimental effects to the environment 

caused by some federal subsidies. A prime example was the destruction of many free-flowing 
rivers in California, caused by the harmful federally funded projects of the Bureau of Reclamation. 
Because of the federal appropriations, the water made available to farmers through this project was 
so inexpensive that agricultural users had no incentive to use the water efficiently through 
conservation. Tom Graff, the founder of and senior attorney in EDF’s California office, advocated 
for allocating all such federal water by auction when project contracts came up for renewal. That 
proposal was not enthusiastically received by major economic interests. 

Tom continued to search for another route to increase the efficient use of agricultural water 
and thus reduce the political pressure to dam up and destroy the remaining wild rivers in northern 
California. He was interested in creating a way to trade water rights and asked an economic 
associate Rob Stavins to explore the possibilities. Rob wrote a remarkable report published by 
EDF in 1983 that proposed letting Los Angeles invest in irrigation efficiency technologies in the 
Imperial Agricultural District in exchange for the right to take for its municipal use the water 
saved.30 It was the first such report based on a detailed economic analysis that demonstrated the 
significant economic advantages of such a water trading program to both the farmers and Los 
Angeles urban dwellers.  

In a very different, precipitation-rich part of the country in the Lower Mississippi River 
Basin, I was involved in litigation with the goal of preserving bottomland hardwood forests in 
wetland areas, that had survived the agricultural conversion of tens of millions of acres to 
agriculture in preceding decades. Prior to the adoption of the National Environmental Policy Act 
in 1970,31 the Corps and Engineers and Soil Conservation Service proudly claimed benefits for the 
clearing and conversion of forested wetland acreage that their federal water navigation and 
drainage projects induced. With NEPA in place, the Corps and SCS realized that, if they claimed 
benefits for induced clearing and conversion, they would also have to disclose and assess the 
significant adverse ecological and water quality impacts of that conversion. Therefore, starting in 
the 1970s, both federal agencies ceased claiming induced wetland conversion benefits and 
conversely asserted that their projects did not induce any conversion that would not have otherwise 
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occurred. Instead, they adopted a strategy of finding huge land intensification benefits by reducing 
flooding on lands already cleared. 

In the mid-1980s, I sought Rob’s assistance to do an econometric analysis of federally 
funded water projects in the Lower Mississippi Basin. With scientist David Hoskins and me as 
project coordinators, support from the Department of Interior Office of Economic Research, Rob 
conducted an amazing econometric analysis that EDF published in 1987.32 That analysis 
established that federally funded water projects were responsible for at least 30% of the forest 
wetland loss in the Lower Basin between 1930 and 1980. No one from the Corps or private industry 
questioned this analysis. The Corps and SCS realized that they had to recognize the severe adverse 
impacts of their subsidized water projects, and as a consequence they constructed few of these 
projects after the results of Rob’s analysis were disclosed.  
 
Trade Policies 
  Dick Stewart, given his focus on Global Governance, and I have been interested in trade 
policy for a long time. In 1987 at the request of Michael Oppenheimer and Dan Dudek, I attended 
the negotiations, as an NGO representing EDF, that led to the adoption of the Montreal Protocol. 
I became intrigued by the willingness of the supporting countries to use trade sanctions as a tool 
to enforce the prohibition against production of CFCs. Like Dick, I was strongly in favor of the 
Trans-Pacific Pact (“TPP”) that Presidents George W. Bush and Barack Obama negotiated. I was 
aghast, therefore, when I read in a front-page article in the New York Times in July 2015 that the 
Sierra Club and other national environmental organizations were opposed to the pact and had sent 
a letter to members of Congress urging disapproval.33 The centerpiece of their position, as I 
understood their letter, was that the Investor State Dispute Settlement (“ISDS”) provisions in the 
Pact could undermine the capacity of Pact countries, particularly low-income countries in Asia or 
South America, to fulfill their Paris Agreement commitments. 

Fortunately, EDF was not a co-signor of the letter. In August, after meeting with the staff 
person at the Office of the U.S. Trade Representative who oversaw the negotiations of the 
environmental and natural resource provisions of trade pacts including the TPP, that Office invited 
me to become a member of the Office’s Trade Environmental Policy Advisory Committee 
(“TEPAC”). I had conversations with both Nat Keohane and Dick about ISDS.  Following a six-
month FBI investigation, I became a formal member in March 2016. By then, ironically, the 
negotiation of the TPP was completed, and the TEPAC had no further role to play.  

Fourteen months later, when the US Trade Representative Robert Lighthizer advised 
Congress that the Trump Administration wanted to renegotiate the North American Free Trade 
Agreement with Canada and Mexico,34 the TEPAC under federal law was obliged to prepare a 
report with recommendations within a prescribed period. That provided an opportunity to find out 
about ISDS experience under NAFTA and what steps could be taken to improve its structure 
procedurally to limit any abuses by US and other investors that could weaken compliance with 
environmental laws, regulations and agreements. While TEPAC discussions are confidential, its 
public report with recommendations that was submitted to Mr. Lighthizer on June 30, 2017 has a 

 
32 ROBERT N. STAVINS, CONVERSION OF FORESTED WETLANDS TO AGRICULTURAL USE (1987). 
33 Jonathan Weisman, Talks for Pacific Trade Deal Stumble, NY TIMES (July 31, 2015), 
https://www.nytimes.com/2015/08/01/business/tpp-trade-talks-us-pacific-nations.html?searchResultPosition=2. 
34 Press Release, Office of the U.S. Trade Representative, USTR: Trump Administration Announces Intent to 
Renegotiate the North American Free Trade Agreement (May 18, 2017), https://ustr.gov/about-us/policy-
offices/press-office/press-releases/2017/may/ustr-trump-administration-announces.  



section on ISDS that indicates that some members of the TEPAC support ISDS and others are 
opposed to it, but sets forth a serious of procedural recommendations, including a limit that 
investors could seek for damages based on actual funds incurred, not lost speculative profits as 
they typically sought.35 The USMCA in fact incorporates many of those ideas in the US-Mexico 
ISDS provisions, with no ISDS provision at all in the US-Canada agreement.  

 
Coastal Louisiana Mississippi River Delta Restoration  

 Early in my EDF career, I became involved in litigation to help stop the expansion of a set 
of navigation channels near Morgan City where the Corps of Engineers proposed to dispose of the 
dredged material on 8000 acres of adjacent wetlands. That case, with two trials in April 1974 and 
January 1978, is the subject of a detailed law review article by Oliver Houck, professor at Tulane 
Law School.36  

Coastal land loss averaging more than 16 square miles annually since 1930 in the 
Mississippi Delta, one of the largest alluvial river deltas in the world, is a major economic and 
environmental tragedy.37 The challenge was and remains to reduce land loss and to initiate 
restoration, both of which are huge undertakings involving all levels of government, advocacy 
organizations, commercial interests, and community organization, plus the Army Corps of 
Engineers. An initial strategy was to support adoption by the State of Louisiana of a permit 
program to regulate dredging of oil and gas equipment and pipeline canals in 1980. Beyond that, 
it was apparent that projects known as sediment diversions that could convey sediment from the 
Mississippi River through that River’s massive levee system and reintroduce those sediments into 
sediment-starved Deltaic wetlands, and barrier island restoration projects with off-shore sand a 
source of material were both crucial.  

In 2007, in Title VII of the Water Resources Development Act,38 two years after Katrina, 
Congress approved as an initial step the Louisiana Coastal Area Ecosystem Restoration program 
that approved the design and construction of two substantial sediment diversions and some barrier 
island projects. The Corps and the State of Louisiana worked together on the planning of these 
projects for several years, but eventually the State through its Coastal Protection and Restoration 
Authority took over responsibility for the engineering design and construction of these projects, 
including the two major sediment diversions. Since those diversions would each ultimately cost 
hundreds of millions of dollars to construct, the question was always where the State could find 
those funds in the face of Congress’ unwillingness to consider appropriations of such sums despite 
the role of the federal Mississippi River flood control and navigation levees that blocked the flow 
of sediment into the surrounding Delta during high water periods. 

On April 20, 2010, the BP Gulf oil spill erupted and continued for three months.39 The U.S. 
Justice Department commenced legal action against BP and others under the criminal and civil 
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provisions of the Clean Water Act and the Oil Pollution Act of 1990,40 a piece of legislation that 
Dick helped to negotiate following the Exxon oil spill in Alaska while he was the Assistant 
Attorney General. Provisions of both Acts include significant financial penalties for the negligent 
parties.41 The question for Dick and me was how these penalties would be used. One potential tool 
was an EPA Supplemental Environmental Project (“SEP”) where a defendant facing substantial 
penalties could agree to undertake an approved SEP that could result in reduced penalties. Dick 
identified several experienced academics who agreed to serve on an informal EDF advisory group 
to consider what a Delta restoration SEP would look like and how it could be legally structured.  
Dick also helped to set up a meeting that took place on December 5, 2011 with Bruce Gelber, the 
lead Justice Department trial lawyer in charge of the litigation, and two other lawyers Bill Brighton 
and Bob Dreher whom I knew. The central theme of that meeting was educating these lawyers 
about the deterioration of this Delta, its causes, and the benefits of dedicating some penalty dollars 
to support design and construction of sediment diversion and barrier island projects. 

Several months later, the Justice Department and BP entered a settlement providing for $5 
billion in Clean Water Act criminal penalties.42 The bottom line was that $1.25 billion of these 
penalties could be used only to help fund River diversions and barrier island projects as overseen 
by the National Fish and Wildlife Foundation. I will be eternally thankful to my Yale classmate 
Dick Stewart for his role in advancing that worthy result.  
 
Conclusion 

As you can see, Dick’s intelligent approach to legal problem solving and his focus on 
effective integration of law and economics has been a continued asset to EDF. He has contributed 
to many areas of EDF’s work over the last almost 45 years. We can only hope that this engagement 
with EDF will continue in the future.  

 
40 33 U.S.C. §§ 2701–2761 (1990).  
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Lawsuit Over Deepwater Horizon Oil Spill (Oct. 5, 2015), https://www.justice.gov/opa/pr/us-and-five-gulf-states-
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